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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


During 1967-68, utilizing repeal of full crew laws in 
Oregon and Washington, Carriers operating in those states 
abolished firemen’s positions. That action violated a 
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declaratory judgment the District Court had issued in 1966 
and another it issued on May 29, 1968 pursuant to this 
Court’s ‘full crew’? rulings of July 31, 1967 and September 
21, 1967 (Brotherhood of Railroad Trainmen v. Akron & 
B.B.R. Co., 128 U.S. App. D.C. 59, 385 F. 2d 581 (1967), 
cert. denied, 390 U.S. 923 (1968)). By their disregard of 
judicial judgments the Carriers gained a monthly windfall 
of some $150,000 during the two-year violation period. 
Nevertheless, the District Court has denied to the BLF&E 
on behalf of the firemen a class award of the Carriers’ 
wrongful profits. Moreover, it declined to give any com- 
pensation to the BLF&E for its own damages and expendi- 
tures, and instead of compensating individual firemen who 
may show losses from the Carriers’ violations, it relegated 
them to claims proceedings before boards under Section 3 
of the Railway Labor Act. The issues thus presented are: 


1. Whether the District Court erred in denying to the 
BLF&E, on behalf of the appropriate class of firemen, an 
award of the Carriers’ windfall profits from their 1967-68 
violations of its declaratory judgments, and 


2. If the answer to the first question is in the negative, 
whether the District Court is at least required to grant the 
BLFCE its damages and expenses and to compensate indi- 
vidual firemen who can show losses from the Carriers’ 
adjudicated violations. 


3. Another issue presented is whether a post-Award 
agreement between the BLF&E and the Northern Pacific 
Railway Company excuses that carrier from compliance 
with this Court’s ‘‘full crew”? rulings of July 31, 1967 and 
September 21, 1967. 


The underlying substantive obligation upon which appel- 
lant’s damage and other claims herein are predicated, was 
previously before this Court in 1967 in Brotherhood of Rail- 
road Trainmen v. Akron & B.B.R. Co., 128 U.S. App. D.C. 
59, 385 F. 2d 581 (1967), cert. denied, 390 U.S. 923 (1968). 
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REFERENCES TO RULINGS 


The District Court opinion and order were issued by 
Judge Corcoran on May 21, 1970 (A. 192). They incor- 
porated and supplemented oral opinions by Judge Holt- 
zoff on February 11 and March 17, 1969 (A. 61, 139), which 
were not embodied in an order due to his demise. 


STATEMENT OF THE CASE 

The general background of this case is familiar and is 
set out in Brotherhood of Railroad Trainmen v. Akron & 
B.B.R. Co., 128 U.S. App. D.C. 59, 385 F. 2d 581 (1967), 
cert. denied, 390 U.S. 923 (1968). Briefly, the BLF&E and 
the Carriers agreed in the 1950 Diesel Agreement that fire- 
men would be employed on substantially all diesel powered 
locomotives. In 1959, the Carriers served bargaining 
notices under Section 6 of the Railway Labor Act propos- 
ing the eliminaton of firemen’s jobs on freight and yard 
(though not on passenger) service. In 1960, the BLF&E 
countered with a proposal to continue the use of firemen. 
128 U.S. App. D.C. at 66-67, 385 F. 2d at 588-589. 

Negotiations and mediation, a special Presidential Rail- 
road Commission, a Presidential Emergency Board, and 
the direct intervention of the Secretary of Labor failed 
to resolve the dispute. A nation-wide strike threatened, 
and in 1963 Congress enacted Public Law 88-108, 77 Stat. 
132, providing for an independent ad hoe board of arbi- 
trators (Board 282) to determine the ‘‘manning”’ dispute. 
Any award issued by the Board was to terminate ‘‘two 
years from the date the award takes effect, unless the 
parties agree otherwise.’’ 128 U.S. App. D.C. at 67-68, 385 
F. 2d at 589-590. 

Board 282 authorized, during the effective period of 
the Award, the elimination of firemen’s positions unnec- 
essary for reasons of safety or work load and left the desig- 
nation of such ‘‘blankable’’ runs to the parties on the 
scene. Bach three months the local carrier was authorized 
to designate ‘‘blankable’’ runs, with a right in the local 
union representative to ‘‘veto’’ up to 10% of them. 128 
U-S. App. D.C. at 76, 385 F. 2d at 608. 
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However, the Board did not authorize a ‘‘single spas- 
modie discharge of thousands of firemen’’. Firemen with 
more than ten years service were to be retained on the job 
until they retired, resigned, were promoted or discharged 
for cause. Firemen with less than ten, but more than two 
years of service, were given certain ‘‘transfer’’ rights to 
other jobs, or the right to severance pay based upon length 
of service. Firemen with less than two years service 
were dischargeable with severance pay. 128 U.S. App. D.C. 
at 69, 385 F. 2d at 591. During the period of the Award, 
some eighteen thousand firemen were ‘‘pruned’’ from the 
ranks, far greater than anticipated by the Board; it was a 
“staggering blow to the BLF&E.”? Ibid. 

The Award terminated on March 30, 1966. Prior to that 
date, the BLF&E and the Carriers filed suits for a declara- 
tion of their rights upon the termination of the Award. 
The BLF&EH’s position was, in essence, that the status quo 
ante would revive and the National Diesel Agreement 
would once more control. The Carriers took a different 
view, that the procedures created by Award 282 would con- 
tinue into the future. 

This Court took a course in between: (1) ‘‘The work rules 
created by the Award constituted a new plateau that was 
not automatically eroded when the Award expired’’, and 
those in effect on the day the Award expired would con- 
tinue in effect ‘“‘beyond the power of either party to in- 
stitute a unilateral modification—subject to change only 
in accordance with the procedures prescribed by the Act?’ 
(128 U.S. App. D.C. at 71, 385 F. 2d at 593); (2) Upon the 
Award’s expiration the Carriers could no longer continue 
listing firemen’s jobs for elimination because listing was 
not itself a work rule but only a procedure which expired 
with the Award (128 U.S. App. D.C. at 88, 385 F. 2d at 610). 

With this general background, we turn now to the ‘‘full 
erew’’ issue which played a significant role through- 
out the above described litigation, and from which flow 
the questions now before this Court. 
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A. The District Court Held That After the Award Expired the 
Carriers Could Not Terminate Firemen Jobs Upon Repeal 
of State Full Crew Laws, But the Carriers Did So Anyway 


Prior to the underlying litigation which commenced in 
1966, Oregon and Washington had repealed existing ‘‘full 
crew’’ laws effective on January 1, 1967 in Oregon, and 
on December 9, 1966 in Washington. The Carriers as- 
serted the right under the Award to ‘‘blank’’ or eliminate 
the firemen’s position when repeal of the ‘‘full crew”’’ 
laws became effective. In fact, during the life of the 
Award, the Carriers had designated the runs to be elimi- 
nated when the ‘‘full crew’’ law repealers became ef- 
fective. The asserted right of the Carriers to eliminate 
firemen positions in the states of Oregon and Washington 
after the expiration of the Award was in the forefront 
of the litigation, and the courts consistently ruled against 
this asserted power. 

The issue was repeatedly decided against the Carriers 
by the District Court in May of 1966. At the oral hearing 
on May 4, 1966, counsel for the Carriers made his ‘‘full 
crew”? argument in these terms (Transcript of May 4, 
1966, 17, 21): 


‘“‘Now the issue arises rather sharply, in a state 
such as Oregon, which has now repealed its Full Crew 
Law as of the coming January, the Board [282] in 
an interpretation held that these provisions for veto 
applied in Oregon as well as elsewhere, . . . but the 
state law did not permit the elimination of positions 
that under the Award had been determined might 
properly be eliminated. So the question arises as to 
whether those provisions of the Award, the status 
provided by the Award, may properly be effected when 
there is no longer the inhibition of state law.’’ 


Counsel for the BLF&E then responded in this way 
(Transcript of May 4, 1966, 77-78) : 


‘“‘Now take the situation in Oregon ... Mr. Shea 
suggests that he can go ahead and use the Award 
in Oregon when the full Crew Law expires next year. 
Well, this is really remarkable. An award that ex- 
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pires on March 30, 1966 is somehow going to take ef- 
fect in Oregon on January Ist, 1967. 

“THe Court: I wouldn’t spend too much time on the 
point if I were you.”’ 


In its opinion of May 9, 1966, the District Court clari- 
fied what it meant by this comment and ruled in favor of 
the BLF&E and against the Carriers in these words: 


sc... in some States, the railroads have not been able 
to achieve reductions in the number of firemen that 
they would have been permitted to make under the 
Award, if the ‘full crew’ laws had not interfered. One 
of those States is Oregon, which has recently repealed 
its full crew law effective January 1, 1967. It is argued 
by counsel for the carriers that after January 1, 
1967, the railroads should be permitted to take ad- 
vantage of the provisions of the Award... This 
Court disagrees. Since the effective period of the 
Award has expired, no affirmative steps may be taken 
under it... The situation must be deemed frozen 
as of the close of the effective period of the Award.’’ 
Bangor and Aroostock [sic] R. Co. v. Brotherhood of 
Loc. F. & E., 253 F. Supp. 682, 687 (1966). 


Subsequently, Judge Holtzoff made the point doubly clear 
at the oral argument on May 12, 1966 concerning 
the judgment he entered that day. When counsel for the 
Carriers attempted to reargue the issue, the Court inter- 
rupted: 


“T am going to definitely say, and that is of rec- 
ord, that paragraphs 4 and 5 [of the judgment] are 
to be interpreted as not permitting railroads to abol- 
ish jobs under the Award after any Full Crew Law 
is repealed. That was my intention in my opinion . 

‘*In other words, here is Train A which under the 
Award, if it had not been for a Full Crew Law, would 
have run without a fireman, but while the Full Crew 
Law is in effect it has been run with a fireman. My 
intention was that after January 1st, 1967, when the 
Full Crew Law is no longer in effect. that train still 
has to run with a fireman, even though under the 
Award if the Full Crew Law had not prevented this, 
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they could have dispensed with a fireman during the 
two-year period... 

“The Award abolished the job. The Full Crew 
Law said it must not be abolished but must be kept 
going. And the Supreme Court held that the Full 
Law prevails. Therefore, that job cannot be abolished. 
It can’t be abolished after the Award is terminated... 

“T realize that, in part, the Award is frustrated, 
but that comes from the Supreme Court, not from 
me... 


“You see, I have held, contrary to your contention, 
that you can’t act under the Award to make up for 
what the state law prevented you from doing while 
the Award was in effect.’’ 

‘Now is there anything else?”’ (Transcript of May 
12, 1966, 19-23, emphasis supplied). 


In short, on May 9, 1966, the District Court ruled that 
‘“‘the situation must be deemed frozen as of the close of the 
effective date of the period of the Award’’, and that in 
Oregon after January 1, 1967, ‘‘the railroads should 
[not] be permitted to take advantage of the provisions 
of the Award.’? 253 F. Supp. 682, 687. Three days later, 
on May 12, the District Court stated ‘‘of record”’ that his 
judgment of that date did not permit the ‘‘railroads to 
abolish jobs... after any Full Crew Law is repealed’’; that 
if a train had been run with a fireman under the Full Crew 
Law, ‘‘when the Full Crew Law is no longer in effect, that 
train still has to run with a fireman . .. that job cannot be 
abolished.’? (Transcript of May 12, 1966, 19-22). 

The BLF&E sought to forestall a violation of the Dis- 
trict Court’s rulings with an ‘‘injunction against the rail- 
roads for those things that the railroad has been 
determined unable to do”’ (Transcript of May 12, 1966, 11) : 


“The railroads’ proposed order has a one-way in- 
junction, it is an injunction against the brotherhood. 
But Your Honor made certain rulings against the 
railroads’ contention and it is our opinion that those 
rulings against the railroads should be embodied in an 
injunction...’’ (abid.). 
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But the District Court denied the BLF&E an injunction 
against the Carriers on the ground that ‘‘there is no threat”’ 
of violation of the Court’s declaratory rulings (id. at 12). 
Despite this view of the District Court, when the repealers 
of the full crew laws became effective in Washington (on 
December 9, 1966) and in Oregon (on January 1, 1967), the 
Carriers began to violate the District Court’s explicit and 
repeated full crew rulings. When a job became vacant due 
to attrition because a fireman retired, resigned or otherwise 
left the service, the Carriers did not hire a new fireman to 
man the job as required by the outstanding and unstayed 
District Court judgment; instead, the Carriers blanked the 
position—i.e., abolished the job (A. 33-34). 


B. This Court Rules Against the Carriers on Two Occasions 
in 1967, but They Continue To Eliminate the Jobs in Oregon 
and Washington 


Both the Carriers and the BLF&E appealed to this Court 
from the District Court judgment of May 12, 1966; 
and the Carriers continued their plea for the right to dis- 
continue jobs in the two states where full crew laws were 
repealed after the terminal date of the Award. Thus, 
the Carriers argued here that during the two-year period 
of the Award, Arbitration Board 282 had permitted them 
to list ‘“‘blankable jobs’’ in full crew states, and that 
although they could not effectuate the listings by actually 
blanking the jobs while the full erew laws were in effect, 

““Once the bar of a state ‘full crew’ law is removed 
(by repeal or otherwise), . . . the rules agreed upon 


by the parties as modified by the Award control’’ 
(Brief in Nos. 20,192, et seq., p. 34). 


This Court met this argument head on and rejected it. 
In its Supplemental Opinion of July 31, 1967, this Court 
totally rejected the concept that the Award authorized 
the Carriers to terminate positions when full crew laws 
were repealed after the Award expired: 

‘¢. .. the National Diesel Agreement is in effect even 


though the only reason why a change in its work rule 
was not made under the Award during its life- 
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time was the fact that the change was blocked by a 
state’s full crew law. The Supreme Court has ex- 
pressly held that while such state law was in effect 
the Board had no capacity to make a change contrary 
to its provisions. See Brotherhood of Locomotive 
Engineers v. Chicago, Rock I, and Pac. R.R., 382 US. 
423 (1966). The opening sections of the Award deal- 
ing with the use of firemen and with crew consists 
provided for the continuation of work rules, how- 
ever established, unless changed pursuant to the Award. 
The repeal of a full crew law subsequent to the 
expiration of Award 282 came after expiration of the 
Board’s authority under the temporary statute and 
after expiration of the power of a carrier to invoke 
the procedures of the Award.’’ 128 U.S. App. D.C. at 
89, 385 F. 2d at 611. 


But, despite this explicit ruling, the Carriers continued to 
‘blank’? runs in Oregon and Washington when the par- 
ticular fireman assigned to a job retired, resigned or other- 
wise left the service. They also filed a petition for rehear- 
ing and clarification, whereupon this Court, for a second 


time, ruled against the Carriers. In its Memorandum and 
Order of September 21, 1967, this Court held as follows: 


“The Carriers argue in effect that the Award at 
least authorized the carriers to blank firemen posi- 
tions during the life-time of the Award, with this per- 
sonnel action remaining in a state of suspended ani- 
mation until its vitalization upon repeal of the 
full crew law. The Court noted in Rock Island, supra, 
382 U.S. at 433: 


‘Congress wanted to do as little as possible in 
solving the dispute which was before it, and we note 
that this dispute was not over the size of crews in 
States which had full-crew laws.’ 


The Board authorized the carriers to list jobs for 
blanking, and thus provide a classification ‘when 
and if such full crew laws are amended or repealed’ 
... But this conditional blanking was only available 
as an advance procedure made fruitful if the necessary 
condition materialized during the 2-year lifetime 
of the Award .. . But the Board’s order and inter- 
pretations cannot be stretched beyond the Con- 
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gressional frame of reference to resolve academic dif- 
ferences or disputes that were neither in being at the 
time nor projected as arising during the 2-year peri- 
od.’’ 128 U.S. App. D.C. at 89-90, 385 F. 2d at 611-612. 


The Carriers sought even a further rehearing, which was 
denied by this Court on November 9, 1967. The Carriers 
then filed a petition for certiorari, which was denied by the 
Supreme Court on January 29, 1968. 390 U.S. 923. The 
District Court entered an order on May 29, 1968 that ‘‘the 
Judgment entered by this Court on May 12, 1966, as modi- 
fied by the opinions and judgment of the United States 
Court of Appeals for the District of Columbia Circuit, is 
hereby reaffirmed and re-entered’? (A. 10-11). 

One might have thought that the Carriers, having lost 
time and again at every level of the judicial heirarchy, 
would at long last comply with the judicial mandate. But 
this was not to be. Having lost in the courts, they decided 
to start all over again at the administrative level. 

The Carriers requested the National Mediation Board 
to reconvene Arbitration Board 282 to consider the ‘‘full 
erew’’ and one other issue. The Mediation Board did, in 
fact, reconvene Board 282, making clear, however, that 
the Board itself should determine its jurisdiction. On 
June 29, 1968, Board 282 ruled that the two questions 
‘have been finally determined by the courts’’ and that the 
Board did ‘‘not think it would be consistent with the in- 
tent of Congress .... to take jurisdiction over these ques- ° 
tions.”’ 


C. The Carriers Refuse To Comply With the Mandate of This 
Court and Advance a New Theory for Their Recalcitrance 
Two adverse judgments by the District Court, two ad- 

verse opinions by this Court, the denial of certiorari by the 

Supreme Court, and rebuff by Arbitration Board 282, were 

not enough for the Carriers on the full crew issue. On 

September 17, 1968, the Carriers went back to Judge 

Holtzoff with a ‘‘Motion for Supplemental Relief Against 

Brotherhood of Locomotive Firemen and Enginemen’’. 
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This was an effort to win the following nunc pro tunc 
reconstruction of the District Court judgment of May 12, 
1966: 

“State ‘full crew’ laws blocked changes pursuant to 
Section 11 of the Award in the work rules established 
by the National Diesel Agreement ... only if such 
‘full crew’ laws were valid so as to be legally in effect 
throughout the effective period of Section 11 of the 
Award’’ (A, 18, emphasis supplied). 


This requested declaration on the full crew law issue was 
predicated on the Carriers’ assumption that the long-since 
repealed Oregon and Washington full crew laws could 
somehow be retroactively declared unconstitutional as a 
burden on interstate commerce, and on the further assump- 
tion that such a ruling (never previously requested and 
obviously precluded by res judicata) would permit the 
Carriers at this late date to take advantage of the provi- 
sions of the long expired Award of Board 282, The Car- 


riers spelled this out in their Memorandum in support of 
the Motion for Supplemental Relief (pp. 27-28) : 


“‘The issue now before this Court is whether, under 
this ‘full crew’ holding, only a valid or effective ‘full 
crew’ law ‘blocked’ modification of the National Diesel 
Agreement ... This issue is of concrete importance 
because the three-judge district court in the Rock 
Island case, upon the remand by the Supreme Court, 
held that the Arkansas ‘full crew’ laws unconstitu- 
tionally burdened interstate commerce and deprived 
the Carriers of due process of law. Chicago, Rock 
Island and Pacific Railroad Co. v. Hardin, 274 F. Supp. 
294 (W.D. Ark., 1967) . . . Hence, if the Supreme 
Court affirms that decision on the pending appeal, it 
will be relatively clear that all ‘full crew’ laws re- 
quiring the use of a fireman have been invalid since at 
least the mid 1950’s—long prior to the effective date 
of Award 282.”’ 


This last effort to avoid the mandates of the District 
Court and of this Court came to naught on November 18, 
1968, when the Supreme Court affirmed the constitutional- 
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ity of the Arkansas Full Crew Law. Brotherhood of Loco- 
motive Firemen & Enginemen v. Chicago Rl. & P.R. Co., 
393 U.S. 129. Rehearing was denied January 13, 1969. 
393 U.S. 1045. 


D. In December of 1968, Having Saved Millions Through 
Violation of Court Orders, the Carriers Grudgingly End 
Their Two Year Defiance 


After the Supreme Court decision once again upholding 
full crew laws, most of the Carriers operating in Washing- 
ton and Oregon began to return firemen to the runs they 
had illegally ‘‘blanked”’ in violation of the rulings of this 
Court and the declaratory judgments issued by the District 
Court in May 1966 and May 1968. 

During the interim the Carriers had ‘‘blanked”’ or elimi- 
nated many jobs in violation of the court mandates. John 
P. Hiltz, Jr., Chairman of the National Railway Labor 
Conference, estimated that of the major carriers in those 
two states, the Great Northern ‘‘blanked’’ 49 positions 
which would have to be filled; the Milwaukee 39; the 
Southern Pacific 50; and the Union Pacific, 45 (A. 27-28). 
Mr. Hiltz estimated that the cost to the Carriers in filling 
these 183 positions would ‘‘amount to $150,000 or more 
per month in wages and other expenses’’ (ibid.). 


E. The BLF&E Files a Motion for Accounting and Other Ap- 
propriate Relief on Account of the Carriers’ Refusal To 
Comply With Court Orders Requiring Firemen on Trains 
in Washington and Oregon 

On September 16, 1968, with the Carriers still refusing 
to comply with the judicial rulings and orders, the BLF&E 
filed its motion for accounting and other appropriate 
relief, whose denial is the occasion of the present appeal 

(A. 12). As earlier noted, as far back as May of 1966 

when the full crew issue was first resolved against the 

Carriers by Judge Holtzoff, the BLF&E sought but was 

denied a protective injunction which would have required 

the Carriers to comply with the ruling in Oregon and Wash- 
ington. While the Carriers failed to comply in Oregon and 
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Washington during their appeal, the BLF&E assumed that 
when a later judgment was entered, incorporating this 
Court’s full crew ruling, at long last the Carriers would be 
enjoined from continuing their violations. That would 
have been the effect had Judge Holtzoff in May of 1968 
adopted the form of judgment proffered by the BLF&E, 
which included a general injunction requiring the carriers 
to comply with their judicially announced obligations. 
When Judge Holtzoff again failed to grant the BLF&E 
injunctive protection, and when, even after his ‘‘reaffirmed 
and re-entered’? judgment in May 1968 the Carriers did 
not comply in Oregon and Washington, the BLF&E filed 
the present motion for accounting and other appropriate 
relief. In essence that motion sought damages for the 
Carriers’ protracted violation of judicial rulings, and 
prospective relief forcing discontinuance of their violations 
in Oregon and Washington. 


First, the motion sought the identity of each fireman (in- 
cluding those on the extra board, those on furlough, and 


any applicants) who would have been employed had the 
Carriers not unlawfully eliminated the jobs in Washington 
and Oregon; and an order requiring the Carriers to pay 
these firemen within sixty days, the amount of their lost 
wages (including fringe benefits) with interest at 6%. 


Second, realizing there are few if any identifiable fire- 
men whose specific injury from the Carriers’ wholesale vio- 
lations could be demonstrated, the BLF&E requested an 
account of the aggregate wage bill ‘‘saved”’ by the Carriers 
through their violation of the court mandates; and an 
order requiring the Carriers to pay this amount (less the 
amount paid to the individual firemen under the first above 
request) to the BLF&E for distribution ‘‘among the ap- 
propriate class of firemen if practicable or otherwise for 
it to expend for the welfare of firemen”’ (A. 14-15). 


Third, the BLF&E requested that the Carriers be ordered 
to pay to the BLF&E the amount of dues, assessments, 
initiation fees and other payments which would have been 
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made to the BLF&E if firemen had been employed in Wash- 
ington and Oregon as required by the court orders. 


Fourth, the BLF&E requested that the Carriers pay to 
the BLF&E all costs, including reasonable counsel fees, 
arising out of the Carriers’ refusal to comply with the 
court-decreed obligations to have and employ firemen on 
their locomotives. 


Fifth, and finally, the BLF&E requested the Court to 
order the Carriers to file with the Court a report of the 
steps taken by them to ensure that they will employ fire- 
men in Washington and Oregon in the future as required 
by the previous court orders. 


F. The District Court Denied Substantially All the Relief 
Requested by the BLF&E 


The BLF&E motion for accounting was originally heard 
and decided on February 11 and March 17, 1969 by Judge 
Holtzoff, who requested the parties to submit proposed 
orders. Following the March hearing, the BLF&E and 


the Carriers entered into protracted negotiations in an at- 
tempt to reach a new national agreement governing the 
use of firemen. The new orders requested by Judge Holt- 
zoff were not submitted until September, 1969 after nego- 
tiations had broken down. In November, after Judge 
Holtzoff’s death, the case was assigned to Judge Corcoran, 
who, after denying BLF&E’s motion to hear the matter 
himself, adopted the findings of Judge Holtzoff in major 
respects. The Opinion and Order were entered on May 21, 
1970 (A. 192). 


First. the District Court held that the Carriers had 
abolished jobs in violation of the previous full crew rulings 
of this Court and mandated that they be restored and 
manned. At the hearing on February 11, 1969, before 
Judge Holtzoff, the following colloquy took place: 

“THE CourT:... all three of us agree that in the light 
of these decisions of the courts the jobs covered by the 


Diesel Agreement were not subject to being abolished 
after the repeal of the full crew law. I think that is 
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clear, and if there is any question about it I shall be 
glad to render a declaratory judgment. 

Mr. Ravu: I find no question about it. I find you 
ruled that, the Court of Appeals ruled that. The Su- 
preme Court denied certiorari, and that is the law, that 
they couldn’t abolish jobs. They admit that they 
did abolish jobs. 

Tne Court: Well, now, I am going to interrupt you 

. Let me ask Mr. Shea this question: I think there is 
something in what Mr. Rauh says, that your argument 
indicates that under a view of the law which turned 
out to be erroneous your clients did abolish some 
jobs. 

Mr. Snea: If the Court please, while your opinion 
and judgment was in effect ... we did let the attrition 
apply, and we blanked jobs where men retired, but 
at no time did we ever discharge a C-2 ora C-6 man... 

Tne Covrr: Well, now, I will render a declaratory 
judgment to the effect that the railroads were not 
entitled to abolish any firemen’s positions or offer 
comparable positions to any firemen covered by Award 
282 after the expiration of the date of the award... 
and I will add this, ‘And it is their duty to restore 
those positions which they did abolish subsequent to 
the effective date of the award’ ’”’ (A. 46-48). 


Judge Corcoran agreed with Judge Holtzoff that: 


‘the carriers in Oregon and Washington after expira- 
tion of the Award and the subsequent repeal of the 
full crew law in their states erroneously and in viola- 
tion of the orders of the District Court and the United 
States Court of Appeals ‘blanked’ and abolished fire- 
men’s positions on runs previously covered by the 
‘full crew’ laws. They must now restore those posi- 
tions and continue to use firemen as required by the 
National Diese] Agreement until changed by agreement 
of the parties or pursuant to Section 6 of the Railway 
Labor Act’? (A. 202). 


This holding and the accompanying order, of course, 
does nothing more than restate the earlier decisions and 
orders of the District Court and of this Court. 


Second, Judge Holtzoff ruled that ‘‘any fireman who was 
erroneously discharged in violation of this holding previ- 
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ously is entitled to be recompensed for loss of wages’’ (A. 
62). Admittedly, however, no firemen could be or had been 
‘‘discharged’’, so Judge Corcoran corrected the record 
to declare that: 


‘‘any fireman deprived of employment as a fireman by 
reason of illegal blanking or having his job abolished 
illegally is entitled to have his right to a fireman’s job 
restored and to be compensated for fireman’s wages 
lost during the period when he was deprived of employ- 
ment as a fireman”’ (A. 202). 


This appears to afford relief to a few furloughed men who 
may be able to show denial of employment by the illegal 
blanking of jobs in Oregon and Washington. It is not clear 
whether it could afford any relief to applicants for firemen 
employment (if any) who never became firemen. 


Third, both Judges Holtzoff and Corcoran declined to 
exercise the jurisdiction of the District Court to award 
damages, and relegated the individual firemen to ‘‘special 
boards”’ established under Section 3, Second of the Rail- 
way Labor Act (A. 198; 202, n. 7) as ‘‘it would be an 
unreasonable burden for the Court to compute the hun- 
dreds of claims that will most likely be made’’ (A. 62, 203). 
Even the few firemen conceivably benefited as above would 
be relegated to an impracticable remedy. See pp. 23-24, 
infra. 


Fourth, Judge Holtzoff denied any recovery to the 
BLF&E for its loss of dues or its court costs and attorneys’ 
fees. Moreover, and most importantly, he denied the right 
of the BLF&E to recover its requested award of the mil- 
lions of dollars the Carriers pocketed through their whole- 
sale manning violations in Oregon and Washington, for 
distribution ‘‘among the appropriate class of firemen or 
... to expend for the welfare of firemen.’’ Judge Holtzoff 
reasoned that ‘‘The Brotherhood is the bargaining agent 
of the firemen. The agent is not entitled to damages”’’ 
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(A. 53); that ‘‘the union as an entity has not sustained 
any damages, any money damages’? (A. 53) ; and that: 
‘‘Now, there are unfortunately some wrongs, some 
violations of the law, that cannot be compensated for 
by money, because here you cannot compensate that 
type of loss by money because you cannot trace the 
man who would have gotten the employment. 


‘I don’t see that by way of money damages I can 
do anything more—which is inadequate, of course— 
but to provide that any fireman who was erroneously 
discharged has a valid claim for loss of wages, and 
there should be means of enforcing it’? (A. 57). 


Judge Corcoran agreed with Judge Holtzoff (A. 203). 


Fifth, the District Court ruled that post-Award BLF&E 
contracts with the Spokane, Portland and Seattle and 
with the Northern Pacific served to absolve those Carriers 
from the obligation to have firemen on full crew runs in 
Washington and Oregon. While Judge Holtzoff had held 


in effect that the BLF&E agreement with the Spokane, 
Portland and Seattle did, but that the agreement with the 
Northern Pacifie did not, Judge Corcoran ruled that both 
agreements freed the Carriers from compliance with full 
crew manning obligations (A. 143, 203-205). 


* * * * 


In sum, both Judges Holtzoff and Corcoran ruled that 
the Carriers had violated the orders of the District Court 
and those of this Court, but that they could not or would 
not do anything about it. Although these violations re- 
sulted in a windfall to the Carriers of over $150,000 per 
month for a two-year period, Judges Holtzoff and Corcoran 
were content with a ‘‘remedy’’ which merely reinstructed 
the Carriers to restore the positions illegally abolished, 
and to abide by the law in the future. Individual firemen 
were relegated to futile adminstrative remedies for viola- 
tion of judicial orders; the BLF&E and its members were 
denied compensation for past wrongs altogether; the Car- 
riers were rewarded with a windfall. 
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ARGUMENT 


The salient issue on this appeal, which we present in 
Point I below, concerns the District Court’s refusal to 
award to the BLF&E on behalf of the appropriate class 
of firemen the millions of dollars which the Carriers gained 
by their two year violation of the full crew rulings of this 
Court and the judgments of the District Court. Should 
this Court, however, refuse our plea for such an award of 
the Carriers’ wrongful profits, there would be presented the 
issue we brief in Point II concerning the District Court’s 
refusal to make recompense for such specific damages as 
the BLF&E and some individual firemen may show from 
the Carriers’ massive violations. Finally, in Point III 
we urge the error of the District Court’s ruling that a post- 
Award agreement between the BLF&E and the Northern 
Pacific Railway freed that Carrier of its full crew manning 
obligations in Oregon and Washington. 


THE DISTRICT COURT ERRED WHEN IT DENIED THE BLF&E, 
ON BEHALF OF THE APPROPRIATE CLASS OF FIREMEN, 
THE “WINDFALL” ACHIEVED BY THE CARRIERS THROUGH 
VIOLATION OF THIS COURT’S RULINGS AND THE DISTRICT 
COURT’S JUDGMENTS 


By their unlawful ‘‘blanking’’ of runs in Oregon and 
Washington in 1967-1968 the Carriers sustained a profit of 
millions through firemen payroll reductions. The central 
and glaring error of the District Court’s refusal of a class 
award of the profits realized when the Carriers violated 
the ‘‘full crew”’ rulings of this Court and judgments of the 


1 The affidavit of John P. Hiltz, Jr. filed by the Carriers in opposition to the 
motion for an accounting asserted that the cost of restoring positions they 
had blanked in Oregon and Washington represented an additional monthly 
fireman payroll of some $150,000 (A. 28). This amount spread over a two- 
year period would reach almost $4,000,000, although it is likely that the full 
attrition and consequent ‘‘blanking’’ did not occur immediately after the 
effective dates of the statutory repealers or at an even rate thereafter. In 
any event the amount certainly runs into the millions and is precisely calculable 
from the records of the Carriers embraced by BLF&E’s motion for account- 
ing. 
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District Court, is that thereby the Carriers are given the 
‘‘windfall’’ advantage of their own violation. That result 
obtains because the Carriers, using attrition, achieved their 
wholesale violation in Oregon and Washington without dis- 
charge or layoff of any men so that there are practically 
no individual firemen who could assert individualized 
claims, either before Special Adjustment Boards or before 
the District Court. Certainly this Court should avoid a 
result which would thus permit the Carriers to profit from 
their 1967-1968 blanking of firemen positions in Oregon and 
Washington in defiance of the judgments of the District 
Court and of this Court. Before reviewing the legal au- 
thorities on that score, we set forth the facts demonstrating 
the ‘‘windfall’’ effect of the District Court’s refusal of a 
class award to the firemen’s representative of the Carriers’ 
profits from their 1967-68 operation of trains without fire- 
men in Oregon and Washington. 


A. The Disposition Below Leaves the Carriers With the Fruits 
of Their Massive Violations 


The BLF&E motion for accounting requested the ‘‘name 
and residence address of the fireman who would have been 
employed by the carrier . . . including . . . firemen on the 
extra board, the firemen on furlough, and any applicants for 
firemen positions’’ had the Carriers obeyed the court man- 
dates (A. 13). Although the motion was denied, it became 
apparent during the proceedings below that there are sub- 
stantially no individual identifiable aggrieved firemen who 
could in fact recover before the Special Adjustment Boards 
or elsewhere and that, consequently, to confine liability to 
individual claims is to give the Carriers a windfall of 
millions. This was revealed time and again by counsel for 
the Carriers in their brief and oral arguments. 

The first intimation was in the Carriers’ papers filed 
prior to the oral argument before Judge Holtzoff in Febru- 
ary, 1969. In their memorandum in opposition to the mo- 
tion for accounting they disclosed (p. 5) that while they 
did ‘‘blank’’ firemen assignments in Washington and 
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Oregon after repeal of the ‘‘full crew”’ laws, they ‘‘did not 
separate any fireman from employment’’ to achieve that 
result and (p. 28) that ‘‘the existing firemen who were 
displaced ... were given other engine employment.’’ These 
representations were supported by the affidavit of John P. 
Hiltz, Jr., stating (A. 28) that existing firemen in Oregon 
and Washington ‘‘are now performing engine service em- 
ployment of the kind required by Award 282, so that such 
firemen are not being injured to any substantial extent ...’’ 

Thereafter, the BLF&E memorandum of February 7, 
1969 supporting the motion for accounting, warned of the 
difficulty of identifying individual firemen injured by the 
Carriers’ massive violations. While we did list (footnote, 
pp. 43-44) some categories of firemen who might be com- 
pensated for their individual losses, it was urged (p. 46) 
that ‘‘to the extent it is not feasible to require the com- 
pensation to be paid to individual firemen’’, the profits 
realized by the railroads through their violation ‘‘must be 


Moreover, the BLF&E memorandum emphasized (p. 57) 
that in their plea for application of individualized lia- 
bility principles ‘‘the carriers hope to avoid all liability, 
knowing it would be difficult or impossible to identify the 
men whom they failed to hire in Oregon and Washington 
and who would have been the principal beneficiaries had 
there been carrier compliance rather than defiance in 
Oregon and Washington.’’ 

Our prediction on that score was confirmed a few days 
later during the oral argument before Judge Holtzoff on 
February 11, 1969. Representing the Carriers, Mr. Shea 
there underscored the fact that by a process of attrition 
the Carriers had effected their massive and illegal Oregon- 
Washington ‘‘blanking”’ of runs without discharge or fur- 
lough of incumbent firemen or reductions of their working 
rights. The facts emerged in the colloquies (A. 32) where 
Mr. Shea stated that ‘‘We have not on any of these roads— 
we have not discharged after the expiration of the award 
a single person in the C-6 or C-2 or any other category 
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who were employed at that time.’? That representation 
immediately evoked the following colloquy (A. 32-33) : 


‘“‘THe Court: Well, now, let’s get at the facts in 
detail. Mr. Rauh contends that some of the trains 
which were run with firemen are now being run with- 
out firemen. 

Now, how did that oceur?... 

Mr. Suea: If the Court please, ... We did not dis- 
charge anyone who was— 

Tue Court: Well, what happened to the firemen 
that were on those trains? 

Mr. Suea: Well, so far as there were any firemen on 
trains or so far as there were any firemen employed in 
these states at the expiration of the award they con- 
tinued to be employed, unless they retired or were dis- 
charged for cause or the like. Now, where that hap- 
pened, those positions were blanked, as your opinion 
authorized.’’ 


These concessions by Mr. Shea—that attrition was used 
to achieve operation of trains without firemen in Oregon 
and Washington—were repeatedly reiterated in subsequent 


colloquies (A. 41, 47). Illustrative is the following col- 
loquy (Transcript February 11, 1969, pp. 19-20): 


‘¢TuE Court: Well, I don’t see what is the difference 
between you two gentlemen. 

“Mr. Sura: The difference is, if the Court please, 
if I can go back on this, what your Honor held, as I 
see it, was that we could not fire’ any of these firemen— 

THE Court: That’s correct. 

Mr. Sura: —but that if attrition resulted in some 
of them being discharged for cause or retired or the 
like, then we had— 

Tne Court: Then you could abolish the job. 

Mr. Suea: Then we could abolish the job... 

Tue Court: Well, just what did you do with the 
firemen? In other words, I would like to know how it 
happened precisely that some of those trains are now 
being run without firemen? 

Mr. Suea: Yes. Well, now, let me come to that. 
We never fired a single fireman, but as your order per- 
mitted, when a fireman retired or was “discharged for 
cause, we blanked those jobs, but we never fired a par- 
ticular fireman.”’ 


The central reality underlined by these repeated Carrier 
representations is, of course, the truth of the observations 
in our memorandum of February 7, 1969 (p. 57), that the 
real injured persons are ‘‘diffieult or impossible to iden- 
tify’’, since they are not working firemen the Carriers 
furloughed or restricted in work and pay but rather ‘‘men 
whom they failed to hire in Oregon and Washington and 
who would have been the principal beneficiaries had there 
been carrier compliance rather than defiance in Oregon and 
Washington.’’ That fact was also underscored by Mr. 
Shea’s further explanations to Judge Holtzoff on Febru- 
ary 11, 1969 that when the Carriers at last took steps to 
honor their manning obligations in Oregon and Washington 
(after the Supreme Court had upheld the constitutionality 
of full crew laws in November 1968), the Carriers were re- 
quired to hire ‘‘from the street’? to meet their manning 
obligations. Thus, Mr. Shea explained (A. 38) that the 
Carriers involved were then ‘‘proceeding to bulletin the 
positions which had been vacated because of retirements 
or the like, because of the operation of the principle of 
attrition.”’ The Hiltz affidavit filed by the Carriers (A. 
97-28) estimated that on the four larger carriers of the six 
involved there would have to be some 183 firemen hired to 
fill runs which were blanked in Oregon and Washington. 

Our own inquiries concerning the relevant facts, though 
hampered by dismissal of BLF&E’s motion for accounting 
without the carriers’ production of facts, confirm the gen- 
cral representations by the Carriers’ counsel set forth 
above. For instance, the Carriers’ affidavit to the effect 
that they effected a payroll saving of about $150,000 a month 
in Oregon and Washington is corroborated by our informa- 
tion that on the six Carriers involved there was a total 
drop of more than 260 in the roster of working fire- 
men between December of 1966 and January of 1969; a 
payroll of $150,000 a month for 260 firemen is consistent 
with average earning levels in the industry. Our inquiries 
likewise have disclosed no firemen discharged or furlonghed 
on the Carriers after December of 1966 in Oregon and 
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Washington. And even as concerns the category of men 
that were previously furloughed under section C(3) of the 
Award before March 31, 1966—who could conceivably make 
claims for wages they might have earned had they been 
used in service in Oregon and Washington in 1967-1968— 
our information indicates less than fifty such men among all 
six carriers. Finally, even the men on extra boards, who 
would normally suffer first from work reduction, appear 
to have carned between their average and maximum 
monthly mileage in Oregon and Washington during 1967- 
1968. 

In sum, our information (subject to check by future dis- 
covery) fully corroborates Mr, Shea’s assurances to Judge 
Holtzoff that there were substantially no firemen discharged 
from or restricted in work in Oregon and Washington 
during the two-year period of the Carriers’ violation. 
Thus there will be few or no firemen who could show indi- 
vidual earnings losses and it is clear that the District Court 
effectively permits the Carriers to retain the fruits of their 
violation in declining to award the BLF&E, in behalf of the 
class of firemen, the millions the Carriers saved by their 
defiance of this Court’s ‘‘full crew’? rulings. 

Indeed, the Carriers’ appreciation of that fact is re- 
vealed in their presentations to Judge Corcoran on May 14, 
1970. In each case before an Adjustment Board, Mr. Shea 
insisted, a fireman will ‘‘have to show that he was hurt 
and how he was hurt and the extent to which he was hurt 

..”? (Tr. 29, 31). Of course, apart from a few men 
in farlonghed status in 1967-1968, Mr. Shea knows full 
well that there are no firemen who can meet these require- 
ments.” As stated in the affidavit he filed for the Carriers 


2 Even these few men in furloughed status would be barred by the posi- 
tion of the Carriers. Mr. Shea argued in the Distiret Court that individual 
firemen seeking to recover before Special Adjustment Boards would have had 
to file time claims within 60 days of thcir loss and this admittedly was not 
done since the BLF&E has always assumed that the damages to the individ- 
uals would be awarded in this litigation. See Southern Pacific v. Brotherhood 
of Loc. Fire. § Eng., 129 U.S. App. D.C. 236, 393 F.2d 345 (1967); cert. 
den., 391 U.S. 913 (1968). Judge Corcoran’s opinion implicdly rejects the 
Carricrs’ position on this point (A. 202-203) and we understand this is the 
basis for their cross-appeals. 
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(A. 28), ‘‘the existing firemen employed by carriers 
in Oregon and Washington are now receiving engine serv- 
ice employment .. . so that such firemen are not being 
injured to any substantial extent . . .,”’ and thus denial 
of a class award means that the Carriers retain the fruits 
of their violation. 

And Judge Corcoran’s Opinion and Order of May 21, 
1970 invite precisely that result. For they not only deny 
a class award to the firemen, but also stipulate (Section 
4) that before the Special Adjustment Boards compensation 
may be had only by a fireman demonstrating that he was 
“deprived of employment as a fireman,’? who may be 
‘¢recompensed for his loss’’. Of course on this basis there 
can be no material recovery of damages, because the ‘‘loss’’ 
was to the entire class rather than to individual identifiable 
firemen, and the Carriers simply retain the fruits of their 
defiance of the rulings of this Court and the District Court’s 
declaratory judgments. Indeed, Judge Holtzoff (whose de- 
cision Judge Corcoran sought to implement) recognized in 
clear terms on February 11, 1969 that his refusal of 
a class award substantially results in the Carriers’ wrong 
left unredressed. As he put it (A. 57): 

“THe Court: There is no doubt in my mind that 
some people lost opportunities for employment and 
therefore opportunities for earning money. 

My difficulty is that I fail to see why the Brother- 
hood is entitled to that money. 

Now, there are unfortunately some wrongs, some vio- 
lations of the law, that cannot be compensated for by 
money, because here you cannot compensate that type 
of loss by money because you cannot trace the man who 
would have gotten the employment. 

I don’t see that by way of money damages I can do 
anything more—which is inadequate, of course—but to 
provide that any fireman who was erroneously dis- 
charged has a valid claim for loss of wages, and there 
should be means for enforcing it.’’ 


Every inference, we submit, should be resolved against so 
unjust and undesirable a result, a result at odds with the 
established legal principles to which we now turn. 
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B. The Law Does Not Permit the Carriers To Retain the 
Fruits of Their Illegality 


The court below clearly had power to ‘‘put aright’’ 
the matters which the carriers’ actions ‘‘set awry’’. Mr. 
Justice Harlan concurring in Local 60, United Bro. of 
Carpenters v. Labor Board, 365 U.S. 651, 658 (1961). 
We set forth below the numerous and compelling author- 
ities requiring this power to be exercised in the ‘‘windfall’’ 
situation at bar. 


1. The Governing Rule: No Profit From Wrongdoing 


Here, the Carriers have pocketed a massive profit by 
violation of court orders. In words directly applicable 
here, Mr. Justice Black ruled for the Court that ‘‘To de- 
cide this case we need look no further than the maxim that 
no man may take advantage of his own wrong.’’ Glus v. 
Brooklyn Eastern District Terminal, 359 U.S. 231, 232 
(1959). This principle of law ‘‘older than the country it- 
self’’, 359 U.S. at 234, was there applied to deny the defend- 
ant the benefits of the FELA statute of limitations when he 
had misled the plaintiff into delaying suit. It has been ap- 
plied in many other situations, before and since. Id. at 
233, n. 6. 

The no-profit-from-wrongdoing principle is applied even 
when the claimant before the court has suffered no injury, 
where otherwise the wrongdoer’s retention of his profits 
would encourage violation of important legal norms. Thus, 
in Southern Pacific Company v. Darnell-Taenzer Lumber 
Company, 245 U.S. 531 (1918), Mr. Justice Holmes wrote 
for the Court that a shipper of goods could recover illegal 
over-charges from the carrier even though the shipper 
had passed on the damage to the ultimate consumer, 
because: 


“The carrier ought not to be allowed to retain his 
illegal profit, and the only one who can take it from 
him [under the privity of contract doctrine] is the one 
that alone was in relation with him, and from whom 
the carrier took the sum.”’ Zd. at 534. 
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Similarly, in Adams v. Mills, 286 U.S. 397 (1932), Mr. 
Justice Brandeis ruled for the Court that 103 livestock mer- 
chants could recover illegal overcharges for unloading live- 
stock received from about 174,000 different shippers—even 
though they had been reimbursed by their principals—be- 
cause otherwise the purpose of the Interstate Commerce 
Act ‘‘would be defeated’’. Id. at 407-408. 

Recently, in Hanover Shoe, Inc. v. United Shoe Mach. 
Corp.. 392 U.S. 481 (1968), Mr. Justice White rejected for 
the Court the ‘‘passing on’’ defense in private anti-trust 
suits because: 


‘‘Those ultimate customers ... the buyers of single 
pairs of shoes, would have only a tiny stake in a law- 
suit ... In consequence, those who violate the anti- 
trust laws by price fixing or monopolizing would re- 
tain the fruits of their illegality because no one was 
available who would bring suit against them.’’ Td. 
at 494. 


If the BLF&E is denied relief, the Carriers, unlike the 


defendants in the above three cases, will ‘‘retain the fruits 
of their illegality’? and will profit by violation of court 
orders. The BLF&E here is in an even stronger position 
than the claimants in the above three cases, for the class 
of firemen it represents has no one upon whom it can 
““pnass on’’ the loss of job opportunities. Both BLF&E as 
an institution and the class of firemen represented by it 
were badly weakened by the contemptuous nature of the 
Carriers’ actions. In that connection it bears recalling that 
the manning obligation which the Carriers here flaunted 
for two years in Oregon and Washington has been the chief 
concern of the firemen and the BLF&E ever since the 1950 
National Diesel Agreement. Indeed, as this Court is aware 
from its previous rulings, the very origin of Public Law 
88-108 and Award 282 was the Carriers’ demand for abro- 
gation of the fireman manning obligation. Surely in these 
circumstances the present case is a fortiori from such au- 
thorities as Southern Pacific, Adams, and Hanover Shoe, 
where the victorious plaintiffs were not even injured, 
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and where transgressions less grave than disobedience of 
federal declaratory judgments sufficed to invoke the ‘‘no 
windfall’’ principle. 


2. The Rule Applies Generally in Labor Relations 


The concept that the wrongdoer may not profit by his 
own wrong has often been applied in labor-management 
disputes. Thus, in cases where an employer’s unfair labor 
practices and refusals to bargain so weaken a union that it 
no longer represents a majority of the employees, the 
courts have nonetheless required the employer to bargain 
with the now minority union, for any other rule ‘‘would 
result in permitting employers to profit from their own 
wrongful refusal to bargain.’’ Franks Bros. Co. v. Labor 
Board, 321 U.S. 702, 704 (1944, emphasis supplied). 

Similarly, when a company illegally created a company 
union, and signed a ‘‘closed shop’’ agreement with it, the 
Court upheld an NLRB order that the company not only 
disestablish the company union, but also reimburse all past 
dues paid by the employees. The Court, per Mr. Justice 
Murphy, reasoned that: 


“An order such as this, which deprives an employer 
of advantages accruing from a particular method of 
subverting the act, is a permissible method of effectuat- 
ing the statutory policy.’’ Virginia Electric é P. Co. 
v. Labor Board, 319 U.S. 533, 541 (1948, emphasis 
supplied). 


International Ass’n of Mach. v. International Air. Serv., 
302 F. 2d 808 (4th Cir. 1962) arrived at the same result in 
a somewhat different context. There, the union and com- 
pany agreed to settle a strike, in part, by the return of the 
strikers. When the company gave priority employment 
rights to strike-replacements, the union sought to arbitrate 
as provided in the contract. The company refused arbi- 
tration, and the union filed suit under section 301 of the 
Labor-Management Relations Act to compel arbitration. 
Section 301 authorizes suit for breach of contract by a 
‘“union’’, and the company moved to dismiss the court suit 


28 


because the Machinists no longer represented a majority of 
the employees, hence was no longer a ‘‘union’’ within the 
meaning of section 301. The Court, per Chief Judge Sobol- 
off, rejected this contention: 


‘*Assuming, as we must for the sake of argument, 
that retaining the strike replacements is a violation 
of the contract, a company may not be allowed further 
to violate its contractual obligations by refusing to 
arbitrate and then, after the union has been destroyed, 
oppose judicial relief because the union is no longer 
a ‘labor organization’... 

“‘A party should not be allowed to profit from his 
own violation of a contractual obligation, and it would 


be wrong to construe section 301... to permit this 
result... 


‘“‘Nor would it avail the company to show that it 
acted in good faith. A party who binds himself by an 
arbitration agreement, and then refuses to process 
grievances and arbitration disputes, does so at his 
peril. If it later turns out that his refusal was in 
breach of his agreement, his good faith will not re- 
lieve him of his obligation. It remains the duty of the 
courts to hold the parties to their obligation, notwith- 
standing changed circumstances brought about by 
breaches of the agreement.’? 302 F. 2d at 815-816 
(emphasis supplied). 


3. The Rule Has Been Applied in Varying Analogous Situations 


The rule that no man should profit from his own wrong 
has had frequent application when his illegality has made 
it difficult to ascertain the amount of damages done or the 
particular members of a class who were injured. Thus, 
in Story Parchment Co. v. Paterson Parchment Paper Co., 
282 U.S. 555 (1931), anti-trust monopolists reduced the sell- 
ing price below cost to drive out a newcomer in the indus- 
try and then argued that the profits that would have been 
made by the now bankrupt competitor—but for the mo- 
nopoly—necessarily ‘‘could only be measured and expressed 
on speculation and conjecture.’? The Court, per Mr. Jus- 
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tice Sutherland, rejected this theory of claimed immunity 
for any damages: 


‘Where the tort itself is of such a nature as to pre- 
clude the ascertainment of the amount of damages with 
certainty, it would be a perversion of fundamental prin- 
ciples of justice to deny all relief to the injured person, 
and thereby relieve the wrongdoer from making any 
amend for his acts... The wrongdoer is not entitled 
to complain that they [the damages] cannot be meas- 
ured with the exactness and precision that would be 
possible if the case, which he alone is responsible for 
making, were otherwise... The risk of the uncertainty 
should be thrown upon the wrongdoer instead of upon 
the injured party.’’ Id. at 563. 


When the same contention was made by anti-trust vio- 
lators whose illegality in licensing the distribution of films 
made it difficult to ascertain what the profits of an exhibitor 
might otherwise have been, Mr. Chief Justice Stone rejected 
it in Bigelow v. RKO Radio Pictures, 327 U.S. 251 (1946), 


because the rule sought by the violators 


“<would enable the wrongdoer to profit by his wrong- 
doing at the expense of his victim. It would be an in- 
ducement to make wrongdoing so effective and complete 
in every case as to preclude any recovery, by rendering 
the measure of damages uncertain... It would mean 
that the more grievous the wrong done, the less likeli- 
hood there would be of a recovery. 


“The most elementary conceptions of justice and 
public policy require that the wrongdoer shall bear 
the risk of the uncertainty which his own wrong has 
created. That principle is an ancient one... ‘The 
constant tendency of the courts is to find some way in 
which damages can be awarded where a wrong has 
been done’ [citing Story Parchment Co. v. Paterson 
Parchment Paper Co., supra, at 565).’? Id. at 264-265 
(emphasis supplied). 


Similarly, in Anderson v. Mt. Clemens Pottery Co., 328 
U.S. 680 (1946), the Court rejected the argument that there 
should be no recovery under the Fair Labor Standards Act 
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because it was virtually impossible to reconstruct the 
amount of time spent by employees in going from the time- 
clock to the work station. Mr. Justice Murphy ruled that: 


‘¢The employer cannot be heard to complain that the 
damages lack the exactness and precision of measure- 
ment that would be possible had he kept records in 
accordance with the requirements of $11(c) of the 
Act. And even where the lack of accurate records 
grows out of a bona fide mistake as to whether cer- 
tain activities or non-activities constitute work, the em- 
ployer, having received the benefits of such work, can- 
not object to the payment for the work on the most 
accurate basis possible under the circumstances .. . 
In such a ease, ‘it would be a perversion of funda- 
mental principles of justice to deny all relief to the 
injured person, and thereby relieve the wrongdoer 
from making any amend for his acts’. Story Parch- 
ment Co. v. Paterson Parchment Co....’’ Id. at 688. 


Here, as in Story Parchment, Bigelow, and Mt. Clemens 
Pottery, the wrongdoer Carriers seek to profit by wrong- 


doing so massive and overt as to blot out the individual 
harm. But as in those cases, the Court can find ‘‘some 
way in which damages can be awarded where a wrong 
has been done.’’ Thus, in patent, trade-mark, and copy- 
write infringement, the law does not ‘‘put upon the de- 
spoiled the burden—as often as not impossible to sustain— 
of showing that but for [the unlawful infringement] par- 
ticular customers would have purchased the plaintiff’s 
goods.’’ Mishawaka Rubber & Woolen Mfg. Co. v. S. S. 
Kresge Co., 316 U.S. 203, 206 (1942). Instead of requiring 
the victim to prove particular damages, the equity courts, 
and later Congress, have authorized the plaintiff to recover 
the amount of profits made by the poacher: 


‘‘The reasons that have led to the adoption of this 
rule are that it comes nearer than any other to doing 
complete justice between the parties; that in equity 
the profits made by the infringer of a patent belong 
to the patentee and not to the infringer; and that it is 
inconsistent with the ordinary principles and practice 
of courts of chancery ... to permit the wrongdoer to 
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profit by his own wrong...’’ Tilgman v. Proctor, 125 
U.S. 186, 144-146 (1888). 


Indeed, while the infringer is permitted to retain profits 
which clearly result from his own efforts (Sheldon v. Metro- 
Goldwyn Pictures Corporation, 309 U.S. 390 (1940) ), when 
it is difficult or impossible to segregate them from the in- 
fringement profits, all the profits go to the plaintiff. West- 
inghouse Electric € Manufacturing Company v. Wagner 
Electric & Manufacturing Company, 225 U.S. 604 (1912), 
was such a situation wherein the Court was called on to 
determine the liability of a trustee ex maleficio who had 
smothered the patents of the plaintiff with improvements 
of his own. The Court held that: 


“(One party or the other must suffer. The insepa- 
rable profit must be given to the patentee or infringer. 
The loss had to fall on the innocent or the guilty. In 
such an alternative the law places the loss on the 
wrongdoer ... On established principles of equity, 
and on the plainest principles of justice, the guilty 
trustee cannot take advantage of his own wrong. The 
fact that he may lose something of his own is a mis- 
fortune which he has brought upon himself ...’’ Id. 
at 618, 620. 


As Mr. Justice Frankfurter noted in Mishawaka, supra, at 
207, this rule ‘‘may well be a windfall to the trade-mark 
owner where it is impossible to isolate the profits which are 
attributable to the use of the infringing mark. But to hold 
otherwise would give the windfall to the wrongdoer.”’ 
The rule exemplified in the patent, trademark and copy- 
right cases has been applied in labor cases. Thus, in 
F. W. Woolworth Co. v. National Labor Relations Bd., 121 
F. 2d 658 (2d Cir. 1941), the company took advantage of 
a business reduction to lay off a disproportionate number 
of union members. The Board estimated that but for the 
unlawful discrimination, some 39 union men would have 
kept their jobs. Since the Board was unable to ascertain 
the actual 39 victims of discrimination among the 140 
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union members laid off, it divided the damages among 
all. The Court, per Judge Frank, approved: 

“‘In thus striving to restore the status quo, the 
Board was forced to use hypothesis and assumption 
instead of proven fact. But its order is not invalid on 
that account; for petitioner, by its unlawful conduct, 
has made it impossible to do more than approximate 
the conditions which would have prevailed in the ab- 
sence of discrimination... The Board is administer- 
ing a public statute, and we cannot forget that a public 
wrong is being redressed. That wrong, and even its 
amount, are established; we have here only an objec- 
tion because some who could not have been injured are 
sharing with those who were. That, it seems to us, is 
no affair of petitioner; we sce no reason for heeding 
his plea that he must go scot-free because, when in- 
diulging in improper practices, he chose a method which 
leaves the victims unidentifiable ...’’ Id. at 663 (em- 
phasis supplied). 


The Court of Appeals for the Sixth Cireuit arrived at a 
like result when the American Creosoting Co. forced a 
strike by refusing to bargain, and then refused to rehire 
all the strikers because of labor-saving devices installed 
during the strike. The Board ordered the creation of a 
“Tump sum’’ equal to the wages paid to strike replace- 
ments, and the division of this lump sum among the indi- 
vidual strikers denied reemployment in ‘‘an amount pro- 
portionate to the wages paid him prior to the strike.’’? The 
Court, per Judge Simon, approved because the Board plan 
treated the strikers as ‘‘an unjustly treated group, and 
therefore as a group entitled to the composite of wages paid 
to the group which replaced it. Thus it arrives at restora- 
tion of the status quo as near as may be, under the cireum- 
stances.’? National Labor Relations Board v. American 
Creosoting Co., 139 F. 2d 193, 197 (6th Cir. 1943). 

This same rule applies under the Railway Labor Act. 
See, e.g., Mitchell v. Gulf, Mobile € Ohio R. Co., 91 F. 
Supp. 175 (N.D. Ala. 1950) wherein the Court typically 
remarked : 

“Since . . . the Brotherhood has caused plaintiff’s 
damages by the illegal discrimination practiced against 
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plaintiffs, the fact that the exact amount of such dam- 
ages may not be capable of exact proof will not pro- 
hibit the plaintiffs from recovery of such amount of 
damages as may be established by reasonably satis- 
factory evidence.’’ Id. at 187. 


The Court upheld equal damages ($5,000) to each plaintiff 
against the carrier. 

Here, as in the Woolworth case, there is no reason why 
the Carriers should go scot-free because, when indulging in 
improper practices, the Carriers chose a method which 
leaves the particular victims unidentifiable. Here, as in the 
American Creosoting case, the members of the BLF&E are 
an ‘‘unjustly treated group’’, and as a group entitled to the 
profits reaped by the Carriers from violation of the fire- 
men’s rights. 

This Court, in a public utility context, has had occasion 
to apply the principle followed in Woolworth and American 
Creosoting. In Bebchick v. Public Utility Commission, 115 
U.S. App. D.C. 216, 318 F. 2d 187 (1963), cert. denied, 373 
U.S. 913 (1963), it was not feasible to identify the par- 
ticular members of the public who had been subjected to 
bus charges the Court found excessive and unlawful. Rather 
than leave the company with unlawful profits, this Court, 
recognizing that it ‘‘is not feasible to require refunds ... 
to individuals’’, ordered its wrongful gains to be paid to 
the Public Utilities Commission ‘‘for the benefit of the 
class who paid it’? to cover costs which otherwise might 
lead to an increase in fares in the future. 115 USS. 
App. D.C. at 232, 318 F. 2d at 203. Similarly, the 
Ninth Circuit in Alaska Steamship Company v. Federal 
Maritime Commission, 344 F. 2d 810, 815, n. 4 (1965), ap- 
plied amounts realized by defendant from a former unlaw- 
ful fare increase ‘‘for the benefit of the class who paid it’’ 
to offset future potential rate increases. 

One principle underlying all of these cases is that courts 
go far to vindicate the public interest against the wrong- 
doer. As Mr. Justice Stone said in Virginian Ry. Co. v. 
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System Federation No. 40, 300 U.S. 515, 552 (1937, emphasis 
supplied) : 
“Courts of equity may, and frequently do, go much 
farther both to give and withhold relief in furtherance 
of the public interest than they are accustomed to go 
when only private interests are involved.’’ 


The highest order of public interest is involved in fore- 
stalling profiting from violation of repeated court orders. 

The authorities and principles reviewed above are, we 
submit, dispositive on the present question. In a variety of 
contexts, some closely analogous to the present one, it has 
been held that uncertainty in calculation or particulariza- 
tion of monetary injuries caused by a wrongdoer will not 
support his retention of the profits of his violation. The 
principle which underlies the authorities we have reviewed 
is also the foundation of the most recent and highly perti- 
nent ruling of this Court in the Tudee Products case. We 
turn briefly to that ruling, in the belief that its major thrust 
is directly applicable in the present case. 


4. The Decision in Tiidee Products 


This Court held in Tzidee Products that employers should 
not be permitted to profit from their violation of employee 
rights. International Union of Electrical, Radio and Ma- 
chine Workers v. National Labor Relations Board, ... 
U.S. App. D.C. ..., ... F. 2d ..., 73 LRRM 2870 (No. 
22,797, decided April 3, 1970). There, the company had 
long refused to bargain with a union representing its em- 
ployees, and its refusal was a clear and flagrant violation 
of the Labor-Management Relations Act. The Labor Board, 
however, only directed the company to cease and desist 
from such conduct in the future. This Court held (73 
LRRM at 2874) that prospective-only remedy totally in- 
adequate, because : 

‘*a prospective-only doctrine means that an employer 


reaps from his violation of the law an avoidance of 
bargaining which he considers an economic benefit. 
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Effective redress for a statutory wrong should both 
compensate the party wronged and withhold from the 
wrongdoer the ‘fruits of its violation’.”’ 


Moreover, the Court (ibid.) pointed to a consideration 
directly pertinent to the present case involving violation 
of judicial judgments: that beyond the injury to the union 
and its members, by reason of the company’s refusal to 
bargain ‘‘important considerations of judicial adminis- 
tration are involved.”? The Board’s typical prospective- 
only remedy ‘‘encourages frivolous litigation’’. Tiidee 
Products ‘‘profited through the delay that review entails; 
all during this litigation it has not had to bargain collec- 
tively over wages or other financial aspects of employ- 
ment.’?? This Court (id. at 2875) acknowledged the difficulty 
in ‘‘quantifying appropriate compensation”’, but held that 
this did not justify a refusal of compensatory remedies 
‘where such an approach would operate only to reward 
the wrongdoer and give him an advantage over a law-abid- 
ing competitor.’’ Finally, this Court held (id. at 2876- 
2877) that: 

“No serious objection may be lodged against the 
make-whole relief because it adds elements of novelty 
to the Board’s lexicon of orders. In the pithy words 
of Judge, now Chief Justice Burger: ‘In the evolution 
of the law of remedies some things are bound to hap- 
pen for the first time.’ ’’ 


This case is much like the Tiidee case: the Carriers’ vio- 
lations are clear and flagrant; prospective-only relief per- 
mits the employers to reap the economic windfall from 
their own violations; important considerations of judicial 
administration are involved for the employers chose litiga- 
tion over compliance with their adjudicated obligations. 


C. Neither the Carriers Nor the District Court Presented a 
Cogent Answer to Our Windfall Contention 


The windfall argument and authorities set forth above 
were not directly met either by the Carriers or the Dis- 
trict Court. Instead of direct refutation, the Carriers be- 
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labored their alleged right to pursue the full crew issue 
through the federal courts; and Judge Holtzoff denied a 
class award to the BLF&E simply because of his view that 
the union could not represent the interests of the firemen 
for purposes of damage recovery. Neither contention bears 
analysis. 

The Carriers argue that they had a right to litigate the 
full crew issue through the federal courts to the Supreme 
Court and later to await the Supreme Court’s disposition 
of the Arkansas full crew case. But it is clear that a party 
who fails to heed a legal obligation while the issue is in liti- 
gation must later pay the damages if the judicial ruling 
goes against him. That is the nub of the Supreme Court’s 
recent ruling in Consolo v. Federal Maritime Commission, 
383 U.S. 607 (1965), where shippers objected to the pay- 
ment of statutory penalties during a period when the merits 
of their conduct was in litigation. As the Court stated: 


‘*... although Flota’s suit was pending for about two 
years, the record indicates that much of the delay 
involved in this case was at the request or approval of 
Flota. At any rate, it has never been the law that a 
litigant is absolved from liability for that time dur- 
ing which his litigation is pending. National Labor 
Relations Board v. Electric Vacuum Cleaner Co., 315 
U.S. 685, . . . Louisville & Nashville R. Co. v. Sloss- 
Sheffield Steel & Iron Co., 269 U.S. 217... During 
this time Flota was able to postpone the predictable 
demise of its discriminatory contract and Consolo con- 
tinued to suffer injury.’’ Id. at 624-625. 


The Carriers exercised their defiance at their peril while 
carrying on extensive litigation. Even if the Carriers had 
initially won rather than lost their full crew point before 
the District Court, they would be liable for the damages 
done. As Mr. Justice Butler put it, ‘‘The right to recover 
what one has lost by the enforcement of a judgment sub- 
sequently reversed is well established.’’ Baltimore & O.R.R. 
Co. v. United States, 279 U.S. 781, 786 (1929). In labor 
cases there is no tolling of liability during the period be- 
tween a favorable trial examiner decision and a subsequent 
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Labor Board reversal. A.P.W. Products Co., 137 NLRB 
25 (1962), enforced, 316 F. 2d 899 (2nd Cir. 1963). More- 
over, the adverse consequence of delay in an administrative 
adjudication—due to an extremely heavy case load and 
severely limited agency staff—will not be put ‘‘upon 
wronged employees to the benefit of wrongdoing employ- 
ers.’? Labor Board v. J. H. Rutter-Rex Mfg. Co., 396 U.S. 
258, 265 (1969). Here, of course, the BLF&E seeks to re- 
cover not what was lost by a judgment subsequently re- 
versed, but what was denied by defiance of a judgment sub- 
sequently affirmed. And the delay in ultimate decision here 
was solely due to the Carriers’ desire to prolong their de- 
finance by repeated petitions for rehearing. As in Tiidee 
Products, supra, all policy considerations advise against 
giving the offending employer ‘‘a free ride during the 
period of litigation.’? 73 LRRM at 2875. 

No less erroneous than the Carriers’ objection is the 
District Court’s rationale for disallowing the BLF&E claim: 
that the Brotherhood has no standing to recover damages 
in this suit on behalf of the firemen (A. 51-56). In Inter- 
national U.,U.A.A. & A.W. v. Hoosier Cardinal Corp., 383 
U.S. 696 (1966), the Supreme Court expressly held that: 


“‘There is no merit to the contention that a union 
may not sue to recover wages or vacation pay claimed 
by its members pursuant to the terms of a collective 
bargaining contract... This conclusion is unimpaired 
by the fact that each worker’s claim may also depend 
upon the existence of his individual contract of em- 
ployment . . . the union’s standing to vindicate em- 
ployee rights under $301 implements no more than 
the established doctrine that the union’s role in the 
collective bargaining process does not end with the 
making of the contract.’’ 383 U.S. at 699-700. 


There, the Court had before it a suit brought under Sec- 
tion 301 of the Labor-Management Relations Act of 1947 
but the learning has general applicability. Indeed, the 
Court footnoted (id. at 100) Conley v. Gibson, 355 U.S. 21 
(1957), a Railway Labor Act case, as authority for its 
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proposition that a union’s role does not end with the mak- 
ing of a contract. Moreover, this Court has recently rec- 
ognized the right even of a union not covered by Section 
301 to sue to enforce its members’ rights: 
“«The appellant Federation is recognized by the Post 
Office Department as the exclusive representative of 
Departmental employees. It is charged with repre- 
senting the interests of all postal employees without 
discrimination . . . through all stages of internal ad- 
ministrative review ... We think it artificial and 
pointless to cut off its representative functions at the 
court-house door.’? United Federation of Postal Clerks 
v. Watson, 133 U.S. App. D.C. 176, 184, 409 F.. 2d 462, 
470, cert. denied, 396 U.S. 902 (1969, footnotes 
omitted). 


These considerations of labor-management realities are 
fully applicable here, and the members of the BLF&E have 
expressly authorized it to represent them in all judicial 
actions for redress of their rights.* 

Hoosier Cardinal and Postal Clerks are especially appro- 
priate in a situation like the instant one, where the right 
violated—full manning—flows less to individual employees 
than to the group as a whole. Cox, Rights Under a Labor 
Agreement, 69 Harv. L. Rev. 601 at 625 (1956). See Local 
127 United Shoe Workers v. Brooks Shoe Mfg. Co., 298 F. 2d 
277 (3rd Cir. 1962) (‘‘runaway shop’’ provision) ; Pitts- 
burgh Die Sinkers Lodge No. 50 v. Pittsburgh Forging Co., 
255 F. Supp. 142 (W.D. Penn. 1966) (‘‘no subcontracting’’ 
clause); United Steelworkers of America v. New Park 
Mining Co., 273 F. 2d 352 (10th Cir. 1959) (no ‘‘leasing’’ 
clause) ; International Ass’n of Mach. v. International Air. 


3 Article 9 § 16 of the Constitution of the BLF&E provides as follows: 


**(b) Every member by becoming such shall be deemed to have author- 
ized the Brotherhood and its duly constituted committees and officers to 
act as his agent or representative in the handling of all claims, griev- 
ances, complaints and disputes which have arisen or may arise, under an 
agreement negotiated with the railroad or other employer, and pursu- 
ant to such authorization in their diseretion to present, settle, adjust or 
compromise the same in conference, or in or before any court or other 
tribunal, or by other procedures including those provided by the Railway 
Labor Act... .’’ 
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Serv., 302 F. 2d 808 (4th Cir. 1962) (priority employment 
and reinstatement rights); Int. Broth. of Carpenters v. 
C. J. Montag & Sons, 335 F. 2d 216 (9th Cir. 1964), cert. 
denied, 379 U.S. 999 (1965) (‘‘work assignment”’ clause). 

Finally, in Mungin v. Florida East Coast Railway Com- 
pany, 416 F, 2d 1169 (5th Cir. 1969) members of the fire- 
men’s craft on the Florida East Coast Railway filed suit 
for money damages because the carrier, like the Carriers 
here, unilaterally terminated firemen’s jobs. The Court 
held that recovery ‘‘would surely have been mandated had 
this suit been brought’? by the union; and that it is not 
‘Cany different now that it was brought by the members.”’ 
The Court concluded that it had jurisdiction over ‘‘a claim 
both for individual relief and, even more so, a claim on 
behalf of the entire craft whether represented or not.’’ 
416 F. 2d at 1178. 

Neither the Carriers’ ‘‘litigation’’ defense nor the Dis- 
trict Court’s ‘‘standing’’ objection has any cogency. This 
Court should remedy the Carriers’ two year defiance of its 
rulings and of the District Court’s declaratory judgments, 
by awarding to the BLF&E for the benefit of the appro- 
priate class of firemen the millions of dollars reflecting 
the profits of the Carriers’ violation. 


SHOULD AN AWARD OF THE CARRIERS’ WRONGFUL PROFITS 
BE DENIED, THE DISTRICT COURT MUST AT LEAST GRANT 
THE BLF&E ITS DAMAGES AND COSTS AND MAKE WHOLE 
ANY FIREMEN WHO CAN DEMONSTRATE THEIR INDIVIDU- 
ALIZED INJURY. 


We have demonstrated in Point I that the District Court 
should have made a class award of the Carriers’ wrongful 
profits from violation of this Court’s rulings and the Dis- 
trict Court’s judgments. Should this Court agree, such an 
award would provide a full and adequate basis of com- 
pensation both for the BLF&E’s own damages and ex- 
penses and for such individual firemen as can show their 
particular injuries; in that event this Court need not con- 
sider our alternative argument presented in this Point I. 
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If, however, this Court should reject our major contention 
as set forth in Point I, there would then arise the question 
concerning the District Court’s refusal to grant any com- 
pensation at all either to the BLF&E for its damages and 
expenses or to such individual firemen as can show their 
particular losses from the Carriers’ wholesale violations in 
Oregon and Washington. 


A. The District Court Had Jurisdiction To Redress Claims of 
Union Damage and Individual Firemen Losses 

On May 29, 1968, on remand from this Court, the District 
Court entered a final declaratory judgment which it later 
construed to mean that ‘‘not only may not the fireman be 
discharged who was on one of these [full crew] runs, but 
under the Diesel agreement if the fireman retired or was dis- 
charged for cause or died, another one would have to be 
hired to man the train’’ (A. 35). The District Court clearly 
had power to enforce its declaratory orders by compensa- 
tion for their violation. 

The Declaratory Judgment Act expressly provides that 
‘‘Further necessary or proper relief based on a declara- 
tory judgment or decree may be granted . . . against any 
adverse party whose rights have been determined by such 
judgment’’. 28 U.S.C. § 2202. This ‘‘further relief’”’ in- 
cludes accounting, Edward B. Marks Music Corp. v. Charles 
K. Harris Music Pub. Co., 255 F. 2d 518 (2nd Cir. 1958) ; 
and damages for violation of the declaratory judgment. 
Texasteel Mfg. Co. v. Seaboard Sur. Co., 158 F. 2d 90 
(5th Cir. 1946), cert. den., 331 U.S. 828 (1947). 

The Declaratory Judgment Act, in this respect, is a 
restatement of existing law. The jurisdiction of a court 
“necessarily includes power to . . . enforce the rights and 
obligations of the parties that arise in the litigation’’. 
Baltimore & O. R.R. Co. v. United States, 279 U.S. 781, 
785 (1929). In that case, there was a dispute between the 
“west side roads’’ and the ‘‘east side roads’? over the ab- 
sorbtion of costs for transferring the freight from East St. 
Louis to St. Louis. The ‘‘west side’? roads secured an 
order from the Interstate Commerce Commission requiring 
the ‘‘east side’’ roads to absorb the charges, and a three- 
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judge court affirmed. On appeal, the Supreme Court re- 
versed, and the ‘‘east side’? roads then sought restitu- 
tion of the amounts they had borne and paid for because 
of the erroneous decree, and ‘‘that the same be referred 
to a master’’, The three-judge court denied this motion 
and the ‘‘east side’? roads again appealed. The Supreme 
Court, per Mr. Justice Butler, ruled for the ‘‘east side’’ 
roads: 

“The right to recover what one has lost by the 
enforcement of a judgment subsequently reversed is 
well established. And, while the subject of the con- 
troversy and the parties are before the court, it has 
jurisdiction to enforce restitution and so far as pos- 


sible to correct what has been wrongfully done.’’ Id. 
at 786. 


The Baltimore & O. R.R. Co. case involved a situation 
wherein restitution was ordered for those who had lost 
below, and won on appeal. Here, of course, the situation 
is far stronger, as the BLF&E secks to recover what was 
lost by the disregard of a judgment subsequently affirmed. 
There is no question that the District Court in this case 
had jurisdiction ‘‘to correct what has been wrongfully 
done’’, 

This does not rest on implication. The issue was decided 
by this Court in a prior litigation also arising from Award 
282. There the District Court had enjoined a strike over 
a dispute concerning Award 282, but also expressly re- 
served jurisdiction in its initial order for any of the par- 
ties ‘‘ ‘to apply to this Court at any time for such further 
orders as may be necessary or appropriate for the... 
enforcement of this order . . . or any legal obligation re- 
sulting therefrom’ ’’. Southern Pacific Co. v. Brotherhood 
of Loc, Fire. & Eng., 129 U.S. App. D.C. 236, 237, 393 F. 2d 
345, 346 (1967), cert. den., 391 U.S. 913 (1968). Thereafter 
the union filed a motion with the District Court for redress 
on behalf of certain employees for injuries resulting from 
alleged violations and misapplications by the Carrier of the 
Award of Board 282. The District Court granted the re- 
quested compensatory relief, and the Carrier appealed. 
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There, as here, the ‘‘railroads challenged the jurisdiction of 
the court to grant relief on the ground that these claims of 
alleged violations of the Award must be processed pursuant 
to the procedures of Section 3 of the Railway Labor Act’’ 
(129 U.S. App. D.C. at 237, 393 F. 2d at 346). This Court 
rejected that challenge in a per curiam opinion, and affirmed 
the jurisdiction of the District Court to grant the further 
compensatory relief: 

‘“We agree with the District Court. That Court sus- 
tained the Award of Arbitration Board No. 282. The 
award provides benefits and obligations on both sides 
in this labor dispute. On the petition of the railroads 
the court has enforced the award against the union... 
It likewise has jurisdiction to enforce the award against 
the railroads. The railroads, like the unions, are sub- 
ject to the court’s power to enforce its own decrees’’. 
129 U.S. App. D.C. at 237, 393 F. 2d at 346. 


This Court then denied the carriers’ petition for a rehear- 
ing because: 
“¢. .. there is sound equitable basis for omitting the 


claims-and-grievance procedure . . . even assuming 
its applicability. Concepts of exhaustion of remedies 
will not be pursued with remorseless logic, at least in 
situations not fairly contemplated when the remedies 
were established, when the consequence would contra- 
vene basic expectations of justice by mandating a futile 
or unduly protracted procedure’. 129 U.S. App. D.C. 
at 239, 393 F. 2d at 348. 

Here, just as in Southern Pacific, the District Court has 
jurisdiction to enforce its previous declaratory judgments 
against the Carriers by granting the compensatory awards 
to the BLF&E and to individual firemen requested in the 
motion for accounting. 


B. The District Court Erred When It Denied the BLF&E Its 
Lost Dues and Expenses of Litigation 

The BLF&E Motion for Accounting and Other Appro- 
priate Relief prayed for recovery by the Union of ‘‘the 
amount of dues, assessments, initiation fees and other pay- 
ments’? which would have been made to the BLF&E if 
additional firemen had been employed; and, ‘‘all costs, in- 
cluding reasonable counsel fees, arising out of the carrier’s 
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failure to comply with its obligation to have and employ a 
fireman on each locomotive.’”? The BLF&E clearly has a 
cause of action to recover lost dues, assessments, and the 
like when the Carriers not only violated judicial decrees 
but also breached the existing labor contract. Modine Mfg. 
Co. v. Grand Lodge, 216 F. 2d 326 (6th Cir., 1954); New 
Park Mining Co. v. United Steelworkers of America, 288 F. 
2d 225 (10th Cir. 1961) ; Burlesque Artists Ass’n. v. I. Hirst 
Enterprise, Inc., 267 F. 2d 414 (3rd Cir. 1959) ; Local 127, 
United Shoe Workers v. Brooks Shoe Mfg. Co., 298 F. 2d 
277 (3rd Cir. 1962). 

The reasoning behind these holdings lies in the desire 
to ‘‘ ‘promote a higher degree of responsibility upon the 
parties to such [bargaining] agreements, and . . . thereby 
promote industrial peace’ [citing Sen. Rep. No. 105, 80th 
Cong., Ist Sess. p. 17].’? Textile Workers Union of 
America vy. Lincoln Mills of Alabama, 353 U.S. 448, 454 
(1957). This is not new law. In 1956, Professor Archibald 
Cox spelled out in greater detail the rationale for the above 
holdings: 

“‘The union may sue on the collective agreement 
to enforce the closed-shop, the check-off, and similar 
provisions inuring to its benefit as an organization .. . 
The union is sometimes the only party qualified to 
prosecute the claim, either because its participation is 
necessary to implement the promise, as in the case of 
the proposed job evaluation study, or because the vio- 
lation has not injured an identifiable individual, as in 
some cases of subcontracting . . . denying the group 
power to maintain the integrity of the contract by 
peaceful means might encourage renewed resort to 
economie weapons.’? Cox, Rights Under A Labor 
Agreement, 69 Harv. L. Rev. 601, 619, 625, 639 (foot- 
notes omitted). 


It was plain error for the District Court to deny the 
BLF&E recovery of its lost dues, fees, assessments, and 
the like, and no less error to dismiss its claim for all costs, 
including reasonable counsel fees, arising out of the Car- 
riers’ failure to comply with their judicial and contractual 
obligation to have and employ a fireman on each locomotive 
in Oregon and Washington. 
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Counsel fees and court costs are appropriate when, as 
here, the litigation benefits a class. The BLF&E did bene- 
fit the class of firemen for it gained many employees job 
rights for the future. Under these circumstances, the 
allowance of counsel fees and costs of litigation are appro- 
priate. Sprague v. Ticonic National Bank, 307 U.S. 161 
(1939) upholds the allowance of costs and attorney fees 
when one, suing on her own behalf, established a priority 
right to designated funds which would benefit others in a 
similar situation by the ‘‘consequences of stare decisis.”’ 
307 U.S. at 166. In Mills v. Electric Auto-Lite Co., 396 U.S. 
375 (1970), in strongest terms the Supreme Court has en- 
dorsed award of attorneys’ fees where a class benefit is 
conferred, even where the benefit is non-monetary in nature. 

Similarly, in Gibbs v. Blackwelder, 346 F. 2d 943 (4th 
Cir. 1965) the court recognized the appropriateness of 
counsel fees to one of many creditors who established the 
availability of certain lands, titled in the name of Mrs. 
Blackwelder, for the satisfaction of her husband’s debts. 
The court there held that equity will award counsel fees to 
the ‘‘trail blazer’’ who, ‘while establishing his own claim, 
also establishes the means by which others may collect 
their claims.’’ 346 F. 2d at 945. 

Finally, it is established that counsel fees are especially 
appropriate when the litigant not only promotes the benefit 
of a class, but also promotes the public interest by requir- 
ing the defendant to observe statutory limitations on his 
authority. Cf. Freeman v. Ryan, 133 U.S. App. D.C. 1, 
408 F’. 2d 1204 (1968). The public interest is promoted even 
more when the litigation results in a decision requiring 
compliance with court orders. 


C. The District Court Erred When It Relegated Individual 
Firemen to Special Boards of Adjustment for Their Dam- 
ages From Violation of Its Judgments. 


The BLF&E motion for an accounting and other ap- 
propriate relief requested the District Court to com- 
pensate such individual firemen as can show losses in 
1967-68 when the Carriers ‘‘blanked’’ firemen’s jobs in 
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Oregon and Washington in violation of the declaratory 
judgments entered in May 1966 and May 1968. That relief 
has been refused by the District Court, which relegates to 
Special Boards of Adjustment under Section 3 of the Rail- 
way Labor Act any individual ‘‘fireman’’ for his ‘‘wages 
lost during the period when he was deprived of employment 
as a fireman.’’ Thereby applicants for employment who 
were denied hiring in 1967-68 are apparently precluded 
from recovery. And even those few previously-employed 
firemen who may be able to show their job denials—chiefly 
the small group of ‘‘furloughed’’ men—are relegated to 
the vagaries of an administrative claims procedure instead 
of receiving compensation from the Court for the adjudi- 
cated violation of its own judgments. But the authorities 
make quite clear that recourse to Section 3 ‘“‘minor dis- 
pute’’ boards is inappropriate where what is involved is 
not solely a contract violation, or where the controversy 
has already become subject to judicial authority. That 
is the thrust of this Court’s decision in Southern Pacific, 
supra, that a court has ‘‘power to enforce its own decrees’’ 
by compensation and should do so when recourse to See- 
tion 3 boards would be ‘‘a long circuit bypassing the prac- 
tical and the just.’? 129 U.S. App. D.C. at 237, 239; 393 F. 
2d at 346, 348. 

Moreover, the Carriers in unilaterally eliminating fire- 
men’s jobs in Oregon and Washington without the required 
collective bargaining violated not only court orders but 
also the bargaining mandates of Section 6 of the Rail- 
way Labor Act. In such cases courts afford direct judicial 
redress without recourse to Section 3 boards, who have 
no jurisdiction in Section 6 matters. Thus, in United Indus. 
Whkrs. of Seafarers v. Board of Trustees, 351 F. 2d 183 
(5th Cir. 1965), the first Galveston Wharves case, the rail- 
road unilaterally abolished jobs included within the collec- 
tive bargaining contract with the union. The union filed 
suit for judicial redress, and the District Court relegated 
the discharged employees to the Railroad Adjustment Board 
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for relief. The Court of Appeals held this was error, 
because: 

‘*There was no pretense that Sec. 6 [of the Railway 
Labor Act] was complied with. Under those circum- 
stances the Union, and perhaps the National sovereign, 
became entitled to effective judicial relief to assure 
fulfillment of this national labor policy.’’ Id. at 190. 


The Court stressed in the subsequent Galveston Wharves 
eases that the railroad was wrong when it continued to 
argue that the Railroad Adjustment Board had jurisdiction 
over the back-pay issue to the exclusion of the federal 
courts, because: 
‘¢... [T]he employees here do not claim backpay for 
a breach of contract. Their claim arises out of a vio- 
lation of the federal statute. The contract-dispute 
cases therefore are not relevant.’’ United Ind. Wkrs. 
of Sea. I.U.v. Board of Tr. of Galveston, 400 F. 2d 320, 
327 (5th Cir. 1968), cert. denied, 395 U.S. 905 (1969). 


Similarly, when the Florida East Coast Railroad sum- 
marily eliminated firemen’s jobs and discharged all its 
firemen without the required Section 6 notices and pro- 
cedures, the Court of Appeals held that it was neither neces- 
sary nor appropriate to relegate the discharged firemen 
to the Adjustment Boards for monetary redress: 

‘‘This was not a relatively simple case of the type 
reflected in the cases cited by the Trial Court... where 
relief is asked by reason of a discharge which might 
constitute a breach of the contract and the Railway 
Labor Act and there is a requirement to exhaust griev- 
ance, or Railway Board of Adjustment, remedies... 


‘‘Rather, this case . . . is one in which there was 
a complete abrogation of the collective bargaining 
agreement and an unlawful substitution of new working 
conditions including here the abolition of a craft—fire- 
men.’’ Mungin v. Florida East Coast Railway Com- 
pany, 416 F. 2d 1169, 1175-1176 (5th Cir. 1969). 


These cases are identical with this case in their em- 
phasis that unilateral abrogation of pre-existing employ- 
ment opportunities, achieved without the Section 6 proced- 
ing required by the Railway Labor Act, invokes a direct 
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right to judicial damages. The cases are illustrative of 
the obvious proposition that Section 3 boards are not prop- 
erly invoked where ‘‘the allegations of the Complaint re- 
quire no interpretations or administrative application of 
the bargaining agreement within the special competence 
of the Adjustment Board.’’? Richardson v. Texas and New 
Orleans Railroad Co., 242 F. 2d 230, 234 (5th Cir. 1957). 

That is the case here. Section 3 boards have expertise 
in determining individual claims of contract violation, but 
there is no occasion here for the exercise of that function. 
As concerns the issue of violation, the Carriers conceded 
and the District Court has found that during 1967-1968 
Carriers in Washington and Oregon violated both its pre- 
vious declaratory judgments and the National Diesel Agree- 
ment, All that is sought herein is recovery of damages for 
the adjudicated 1967-1968 violation in Oregon and Wash- 
ington when the carriers commenced applying blanking 
procedures upon the repeal of the full crew laws. There is 
no contract construction issue between the parties any more 
than there was when the District Court was first asked in 
1966 to decide the underlying ‘‘full crew’’ question. Ac- 
cordingly, there is not the slightest reason for invoking any 
administrative expertise rather than directly compensating 
injured firemen. 

* * m ” 

The only reason given below for relegating individual 
claimants to boards rather than awarding them compensa- 
tion directly was Judge Corcoran’s expressed concern that 
“¢Tt would be an unreasonable burden for the Court to com- 
pute the hundreds of claims that will most likely be 
made”? (A. 203). As we have emphasized, supra, p. 23, far 
from hundreds of claims it is unlikely that even fifty 
“furlough’’ claimants can show individual wage losses. 
But if a substantial number of claims based on violation 
of the District Court judgments were to be asserted, the 
proper and traditional course in that event would not be 
the relinquishment of judicial authority to grant redress, 
but the employment of a Special Master. See e.g., Brother- 
hood of Locomotive Firemen v. Mitchell, 190 F. 2d 308 (5th 


48 


Cir. 1951) ; Central of Georgia Railway Company v. Jones, 
229 F. 2d 648 (5th Cir. 1956). For now, however, the only 
question presented is whether the Court properly refused 
any compensation for individual firemen who can show wage 
losses from the Carriers’ violation of the District Court’s 
judgments. On that score the District Court’s adverse 
action is ‘‘the long circuit bypassing the practical and the 
just,’’ which this Court should properly reverse. 


Imm 


THE DISTRICT COURT ERRED WHEN IT HELD THAT A POST- 
AWARD AGREEMENT BETWEEN THE BLF&E AND THE 
NORTHERN PACIFIC RAILWAY COMPANY CONTRACTED 
AWAY THE RIGHTS OF THE FIREMEN ON THAT LINE UN- 
DER FULL CREW OPINIONS OF THIS COURT. 


The Court below held that the limited redress available 
to firemen generally in Oregon and Washington was not 
available to those employed by the Northern Pacifie Rail- 
way Company (‘‘NP’’), on the theory that a Memorandum 


Agreement between the BLF&E and the NP executed on 
January 9, 1968 waived all these rights (A. 69). The Agree- 
ment in general provided that firemen hired prior to the 
effective date of the Agreement could bid within their 
seniority districts on all runs including those which had 
been abolished pursuant to Award 282; and that only pas- 
senger and hostling assignments need be filled with firemen 
until the number of such positions exceeded the number of 
firemen in which event the parties would agree on particular 
freight and yard crews, not exceeding 10%, which were 
required to be filled with firemen. Applicable to the entire 
Northern Pacifie System, which is not confined to Washing- 
ton and Oregon, the Agreement established detailed pro- 
cedures for such bidding and contained related provisions 
with respect to firemen positions. 

The short answer to the contention that the BLF&E by 
signing the Agreement waived any rights involved in these 
cases is found on the face of the Agreement itself. For 
the final section of that Agreement is an express savings 
clause (A. 75): ‘‘It is further agreed that nothing con- 
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tained in this Agreement will prejudice the position of any 
party i in any litigation or pending Section 6 notices involv- 
ing the issues in Award 282.’’* Clearly this language de- 
notes that the parties are preserving their positions in the 
basic merits litigation, including in particular the full crew 
issue. The laymen parties could hardly have chosen clearer 
language to express their agreement that to the extent there 
should be conflict between the terms of the final judicial 
resolution of the full crew issue and the Agreement, the 
judicial decision would prevail. Consequently, the BLF&E 
has the right to insist upon NP being treated the same as 
the other carriers operating in Washington and Oregon. 

The intention plainly embodied in the text of the sav- 
ings clause mirrored the actual purpose of the parties. Ac- 
cording to the affidavit of Howard E. Ritter (A. 63), the 
BLF&E General Chairman for NP who negotiated the 
Agreement for the NP firemen: 


“‘Tt was clearly said and agreed that the BLF&E would 
have the benefit on the NP of the legal resolution of 
the full-crew-repeal issues which would be applicable 
generally to the other carriers in Washington and 
Oregon—the Agreement would not affect this. ... The 
purpose and effect of Section 15 of the Agreement 
was to preserve for NP firemen in Washington and 
Oregon any and all rights and benefits which ‘would be 
obtained generally for firemen in these States by vir- 
tue of this litigation or any litigation involving the 
issues in Award 282” (A. 65-66). 


Moreover, Ritter took notes in the course of the negotia- 
tions themselves, which notes with respect to the Section 
15 savings clause read as follows: 


‘Tn event status of full crew was restored as advo- 

cated, the carrier would be obligated to have firemen on 
all assignments which required firemen prior to repeal 
of W: ashington full crew law. Also, in event the man- 


4 The Spokane, Portland and Seattle Railway Company was also excused 
from the obligations of the order on the basis of a post-Award Agreement 
with the BLF&E (A. 208-209). Inasmuch as there was no savings clause 
in the SP&S Agreement, the BLF&E is not raising that issue on appeal, 
albeit it believes the parties in fact had the intention also in that case 
to make the ultimate judicial decision paramount. 


ning issue was satisfactorily settled, carrier would be 
obligated to fulfill such requirements. Conversely, if 
resultant court decisions were to favor the carriers’ 
position, we would have to live with the court’s deci- 
sion’ ’’ (A. 65). 


By virtue of the savings clause, therefore, there can be 
no doubt that NP is covered by, and cannot lawfully be 
excused from, the same full crew manning obligations im- 
posed upon the other carriers in Washington and Oregon. 
That, in fact, is what Judge Holtzoff had decided in March 
of 1969 (A. 143). In reversing that ruling Judge Corcoran 
manifestly misconceived the issue. He first adopted Judge 
Holtzoff’s decision (A. 159). Thereafter on rehearing he 
finally determined that the question was whether or not 
the NP agreement was a modification of the National Diesel 
Agreement (A. 203-205). But that question is completely 
beside the point in this context. Whether or not the 1968 
Agreement is a modification of the National Diesel Agree- 
ment, the only question pertinent to the instant issue is 


whether the agreement is applicable in Washington and 
Oregon insofar as it is inconsistent with the final judicial 
resolution of the full crew issue. On that question the 
Agreement’s savings clause permits no doubt. Accordingly, 
the NP holding of the District Court must be reversed and 
NP required to comply in Oregon and Washington and held 
liable for damages to the same extent as the other Carriers. 


CONCLUSION 


It is respectfully submitted for the reasons set forth 
above that the decision below be reversed and the case 
remanded for further proceedings. 


Respectfully submitted, 


JosePH L. RavuH, JR. Tsaac N. GRONER 
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United States Court of Appeals 


For True Districr oF COLUMBIA CIRCUIT 


No, 24,521 
BANGOR AND AROOSTOOK RatLRroap CoMPANY, ET AL., Appellees, 
Vv. 
BROTHERHOOD or LOcoMmoTIvE F'iREMEN AND ENGINEMEN, Appellant. 


No. 24,522 
BaNnGoR AND AROOSTOOK RaILRoAD CoMPANY, Er AL., Appellants, 
v. 
BROTHERHOOD oF LOCOMOTIVE FIREMEN AND ENGINEMEN, Appellee. 


No, 24,523 
BroTHERHOOp OF LOCOMOTIVE FIREMEN AND ENGINEMEN, Appellant, 
v. 


Tue ATCHISON, TOPEKA AND SANTA FE RAILWAY 
CoMPANY, ET AL., Appellees. 


No. 24,524 
BROTHERHOOD oF LOCOMOTIVE FIREMEN AND ENGINEMEN, Appellee, 
v. 


Tur ATCHISON, TOPEKA AND SANTA FE RaILWay 
CoMPANY, Er AL., Appellants. 


On Appeals from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR THE CARRIERS 


Appellees in Nos. 24,521 and 24,523 and Appellants in 
Nos. 24,522 and 24,524 (hereinafter referred to as the 
‘‘earriers’’) are certain carriers by rail that operate in 
the States of Oregon and Washington. Appellant in Nos. 
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24,521 and 24,523 and Appellee in Nos. 24,522 and 24,524 
(hereinafter referred to as the ‘‘BLF&E’’) is an unin- 
corporated association that represents the locomotive fire- 
men employed by the carriers in collective bargaining under 
the Railway Labor Act.1. The basic issue presented by 
these appeals is whether claims for damages based upon 
violations of collective bargaining agreements between 
the carriers and the BLF&E must be handled pursuant 
to procedures established under Section 3 of that <Act 
or may instead be brought in the courts. 


QUESTIONS PRESENTED 


1. Are claims for damages grounded upon alleged vio- 
lations of the National Diesel Agreement, entered into by 
the carriers and the BLF&E in collective bargaining pur- 
suant to the Railway Labor Act, within the exclusive juris- 
diction of adjustment boards established pursuant to Sec- 
tion 3 of that Act, or do such claims come within the 
jurisdiction of the District Court? 


2. If such claims do come within the jurisdiction ‘of 
the District Court, must the claimants comply with the 
claims and grievance procedure established by agreement 
between the carriers and the BLF&E? 


3. If such claims do come within the jurisdiction of 
the District Court and are not otherwise barred, may 
damages be awarded to persons who were not injured by 
the violations or, in regard to persons who were injured, 
in amounts larger than their actual losses? 


4. If such claims do come within the jurisdiction of the 
District Court and are not otherwise barred, is an equitable 
accounting an appropriate procedure? 


5. Has the National Diesel Agreement been modified or 
superseded by subsequent agreements between the North- 


1 Effective January 1, 1969, the BLF&E and three other unions merged to 
form the United Transportation Union. 
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ern Pacific Railway Company and the BLF&H, and if 
there is a bona fide dispute about that issue should it be 
decided by the District Court or by a Section 3 adjust- 
ment board? 


Prior appeals from other orders or judgments entered 
by the court below in the consolidated cases in which the 
order now on appeal was entered have been before this 
Court in Dockets No. 20,192, 20,193, 20,215 and 20,216; 
in Docket No. 20,316; in Dockets No. 20,472, 20,473 and 
20,647; in Dockets No. 20,909 and 20,910; and in Dockets 
No. 23,995 and 23,996. 


STATEMENT OF THE CASE 


1. National Diesel Agreement, ‘(Full Crew’? Laws and 
Award 282. When steam-powered locomotives were re- 
placed by diesels, the primary function of locomotive fire- 
men—firing the boilers—disappeared. Nevertheless, the 
National Diesel Agreement of 1950—adopted by the car- 
riers and the BLF&E in collective bargaining pursuant 
to the Railway Labor Act—required that firemen be used 
on most diesel locomotives. In addition, several states 
had so-called ‘‘full crew’’ laws which, among other things, 
specified that in defined circumstances the engine crew 
of locomotives must include a fireman. Those laws gen- 
erally had been enacted prior to 1920 and thus prior to 
the use of diesels (A 20). Among the states having 
such laws were Oregon (enacted in 1913) and Washington 
(enacted in 1911), which laws generally required the use 
of firemen on most locomotives in road service, but did 
not apply to yard service or to certain road service (A 
25-26). 


In 1959, the carriers served the unions representing 
their operating employees, including the BLF&E, with 
notices pursuant to Section 6 of the Railway Labor Act 
(45 U.S.C. § 156) proposing to change existing agreements 
so as to eliminate obsolete rules requiring wasteful uses 
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of manpower. Among other things, the carriers proposed 
to eliminate all rules requiring the use of firemen in 
freight and yard service. When the procedures prescribed 
by the Railway Labor Act were exhausted without a 
settlement of the dispute created by those notices (and 
by notices of counterproposals served by the unions), the 
Congress enacted P.L. 88-108 (77 Stat. 132). That statute 
submitted the two principal issues in dispute, including 
the fireman manning issue, to compulsory arbitration, and 
provided that the award by the arbitration board should 
constitute a ‘‘complete and final disposition’’ of the por- 
tions of the Section 6 notices giving rise to those issues. 


In general, the provisions of the Award of Arbitration 
Board No. 282 relating to the use of firemen modified the 
National Diesel Agrement of 1950 so as to authorize the 
carriers to operate approximately 90% of their crews in 
freight and yard service without a fireman, subject to 
certain protections for existing firemen. The carriers 
could list those crews as to which they believed a fireman 
to be unnecessary (7.¢., all of them), and the union could 
designate or ‘‘veto’”’? up to 10% of the crews so listed 
in each seniority district. The carriers were required 
to continue to use firemen on the vetoed crews when 
operated, but did not have to use firemen on the unvetoed 
freight and yard crews except insofar as might be neces- 
sary to provide engine-service employment to individual 
firemen entitled thereto by the protective provisions of 
the Award. In general, the firemen entitled to continued 
engine-service employment (until removed by natural at- 
trition) were those with more than ten-years seniority as 
of the effective date of the Award and those with between 
two and ten years seniority who were not offered a com- 
parable job. Firemen with less than two years seniority 
and those with between two and ten years seniority who 
refused the offer of a comparable job could be separated 
from employment upon the payment of a generous sep- 
aration allowance. 
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Attacks by the BLF&E and other unions were rejected 
and the validity of Award 282 was upheld in Brotherhood 
of Loc. Fire. & Eng. v. Chicago, B. & Q. R. Co., 225 F. 
Supp. 11 (D. D.C., 1964), aff’d per curiam, 118 U.S. App. 
D.C. 100, 331 F.2d 1020 (1964). The Section 6 notices 
served by the carriers in 1959 proposed to abrogate the 
National Diesel Agreement in regard to crews subject 
to state ‘‘full crew’’ laws as well as in regard to all other 
freight and yard crews, Award 282 did not purport to 
make an exception for crews subject to ‘‘full crew’? laws 
insofar as its modifications of the National Diesel Agree- 
ment were concerned, and Board 282 expressly ruled that 
the ‘‘obligations and rights of the parties with respect 
to the listing of jobs and the exercise of the veto under 
... the Award are the same in the so-called ‘full crew 
law states’ as in all other states.’?? A 21. In accordance 
with that ruling, the carriers did list crews subject to 
state ‘‘full crew’’ laws, the BLF&E exercised its right to 
veto 10% of the crews so listed, and it seemed obvious 
to the carriers that the National Diesel Agreement had 
been modified so as to do away with any requirement for 
the use of a fireman on the unvetoed crews subject to 
providing engine-service employment to protected firemen 
entitled thereto. A 21-22. 


However, the requirements of the ‘‘full crew’’ laws had 
to be complied with, if valid, regardless of what the col- 


2 This Court held that Board 282 had primary jurisdiction to construe its 
Award. Brotherhood of Rail Train, v. Terminal R. Ass’n of St. Louis, 127 
U.S. App. D.C. 37, 380 F.2d 584, 589-590 (1967); Brotherhood of Railroad 
Trainmen v. Certain Carriers, Etc., 121 U.S. App. D.C. 230, 349 F.2d 207 
(1965) ; Brotherhood of Railroad Train. v. Chicago, M., St. P. § P. B. Co.,120 
U.S. App. D.C. 295, 345 F.2d 985 (1965). This Court also held that the deci- 
sion upholding the validity of the Award was res judicata in regard to con- 
tentions that the Award as construed by Board 282 was invalid. Brotherhood 
of Rail. Train. v. Chicago, M., St. P. § P. RB. Co. (L.E.), 127 US. 
App. D.C. 289, 383 F.2d 216 (1967); Brotherhood of Rail. Trainmen v. 
Chicago, M., St. P. ¢& P. B. Co., 127 U.S. App. D.C. 58, 380 F.2d 605, 608 
(1967); Broth, of B. Trainmen v. St. Louis Southwestern Ry. Co., 127 U.S. 
App. D.C. 56, 380 F.2d 603 (1967). The BLF&E did not seek to impeach 
the ruling by Board 282 referred to in the text (A 21) 
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lective bargaining agreements as modified by Award 282 
might provide. In a test case directly concerning the 
validity of the Arkansas ‘‘full crew’’ laws, the Supreme 
Court held that state ‘‘full crew’’ laws had not been 
pre-empted by P.L. 88-108, reversing a contrary holding 
by a three-judge district court and remanding for con- 
sideration of contentions that such laws were unconsti- 
tutional for other reasons. Engineers v. Chicago, R. I. 
& P. R. Co., 382 U.S. 423 (1966) (the ‘‘Rock Island’’ 
case). See A 22. The carriers thus continued to use 
firemen where required by the Oregon and Washington 
“full crew’’ laws even if not required to do so by the 
National Diesel Agreement as modified by Award 282. A 
22, 24, 26. 


2. Expiration of Award 282 and the 1967 decision by 
this Court. Award 282 expired after two years on March 
31, 1966. In general, the carriers were of the view that 
the modifications made by Award 282 in the National Diesel 
Agreement continued to apply until changed in accordance 
with the Railway Labor Act, while the BLF&E contended 
that the National Diesel Agreement automatically was re- 
stored to full force and effect. That controversy give rise 
to the litigation in which the order now on appeal eventu- 
ally was entered. 


In the District Court, Judge Holtzoff for the most part 
agreed with the position of the carriers. Among other 
things, he held that the carriers could discontinue the use 
of firemen on crews that were listed but not vetoed, as 
the number of firemen entitled to engine-service employ- 
ment continued to decrease through natural attrition, even 
though a protected fireman was being used on such a 
erew when the Award expired. Bangor and Aroostook R. 
Co. v. Brotherhood of Loc. F. & E., 253 F. Supp. 682, 686 
(D. D.C., 1966). Judge Holtzoff also held, however, that 
the carriers could not after the expiration of the Award 
separate any additional firemen from employment (or give 
them comparable jobs) as had been permitted by the 
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Award in regard to firemen with less than 10-years 
seniority. ‘‘On the other hand, neither side may take any 
affirmative steps under the Award after its termination 
date. Thus, the carriers may not discharge any more fire- 
men pursuant to the provisions of the Award.’’ Id., at 
686. 


Judge Holtzoff went on to apply those rulings specifically 
to the situation where a ‘‘full crew”’ law is repealed after 
the expiration of the Award. After noting that the 
Oregon law had been repealed effective January 1, 1967 
and that the carriers contended that they should be per- 
mitted to separate firemen as permitted by the Award in 
that situation, Judge Holtzoff replied that that could not 
be done since ‘‘no affirmative steps’’ could be taken under 
the Award after it expired. Id., at 687. But he also 
pointed out that: ‘‘That is entirely different from the 
converse ruling that no vacancies occurring by attrition 
after the termination date need be filled.’’ Jd., at 687. 
Thus, it seemed clear to the carriers that they could not 
separate additional existing firemen from employment or 
offer them comparable jobs. But they did not need to 
hire new firemen and could ‘‘blank’’ those ‘‘blankable’’ 
assignments on listed but unvetoed crews when no longer 
needed to provide engine-service employment to existing 
firemen entitled thereto, in states where a ‘‘full crew’’ 
law was repealed after expiration of the Award as well 
as elsewhere. 


The carriers’ understanding in this regard appeared 
to them to be confirmed by the May 12, 1966 judgment 
entered by the District Court (A 3-9). Paragraph 4 pro- 
vided that, after the expiration of the Award, the car- 
riers could not offer comparable jobs or terminate the 
employment of firemen as permitted by the Award, while 
paragraph 5 provided that with that exception the modi- 
fications in the prior rules ‘‘made by Section II of the 
Award and actions taken thereunder created a new status 
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which is to be maintained’? until changed in accordance 
with the Railway Labor Act, so that the carriers ‘‘need 
not use firemen... except as required by the Award’’ 
and ‘‘need not hire a replacement for an individual fire- 
man’? who is removed ‘‘by natural attrition, unless a 
replacement is needed to fill a position which was not 
subject to being abolished under the Award.’”? A 45. No 
exception was made for crews as to which a fireman was 
required by a ‘‘full crew’’ law prior to the repeal of such 
law. 


Accordingly, after the repeal of the Washington ‘‘full 
crew’’ law became effective on December 8, 1966 and after 
the repeal of the Oregon ‘‘full crew’? law became effec- 
tive on January 1, 1967, the carriers operating in those 
states commenced discontinuing the use of firemen on 
crews (subject to those laws prior to their repeal) listed 
but not vetoed during the period of the Award, to the 
extent that they could do so and still continue to provide 


engine-service employment to firemen entitled thereto by 
the protective provisions of the Award. A 24-26. In 
further accordance with the rulings by the District Court, 
the carriers did not, however, separate any firemen from 
employment or offer them comparable jobs pursuant to 
the provisions of the Award after expiration of the Award. 
A 28, 34. 


The BLF&E says (e.g., Br. at 5-8) that from the be- 
ginning it understood the decision and judgment of the 
District Court to hold that the National Diesel Agreement 
was not modified by Award 282 in situations where a 
“¢full crew’’ law required the use of a fireman throughout 
the period of the Award, so that the carriers could not 
properly discontinue the use of a fireman where one was 
required by the Oregon and Washington ‘‘full crew’? laws 
prior to their repeal, if a fireman was required by the 
National Diesel Agreement. Nevertheless, the BLF&E 
did not request the District Court to interpret its May 
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12, 1966 judgment so as to resolve this apparent conflict 
in the parties’ understanding of that judgment, even though 
the BLF&E did request (and obtain) such interpretations 
in regard to a number of other matters, one of which 
involved only the furloughing of three firemen by a single 
carrier And insofar as the record reveals, the BLF&E 
did not protest the actions of the carriers (prior to the 
May 29, 1968 judgment on remand from this Court’s de- 
cision on the appeals from the May 12, 1966 judgment) 
in this regard either by filing claims pursuant to the claims 
and grievance procedure or otherwise.* 


On appeals from the May 12, 1966 judgment, this Court 
generally ‘‘approve[d] the conclusion of the District Court 
that the work rules in effect following the expiration of 
the Award in 1966 did not revert to the 1963 condition 
and that the new plateau of work rules, established for 
early 1966 by the Award, continued in effect unless changed 
in accordance with the Railway Labor Act.’’ Brotherhood 
of Railroad Trainmen v. Akron & B.B. R. Co., 128 US. 
App. D.C. 59, 385 F.2d 581, 587 (1967). The Court em- 
phasized in this regard that it had ‘‘endeavored to make 


3 Two of those interpretations were affirmed by this Court. Brotherhood of 
Locomotive Fire. §- Eng. v. Bangor and A.B, Co., — U.S. App. D.C. —, 420 
F.2d 75 (1969) ; Brotherhood of Loc. Fire. g Eng. v. Bangor and A.R. Co., — 
U.S. App. D.C. —, 420 F.2d 77 (1969). The latter case is the one that in- 
volved the furloughing of three firemen. The BLF&E relies on certain state- 
ments made during the hearing on the form of the May 12, 1966 judgment 
(Br., at 6-7) to support its understanding that that judgment did not mean 
what it so clearly said. When the BLF&E used those same statements to 
support a similar argument, in connection with the interpretation affirmed 
by this Court at 420 F.2d 75, Judge Holtzoff rejected that argument, stating 
that: ‘<I said, as I recall it, that the Supreme Court held that the Award 
did not supersede the full crew law and, therefore, in the full crew law states 
the carriers could not discharge some employees whom they could have dis- 
charged under the Award. That is really what I meant. If you read every- 
thing I said on the subject, that is what it comes down to.’’ Tr., September 
7, 1966, at 34. Judge Holtzoff reaffirmed this understanding of his March 
12, 1966 judgment in the course of the arguments before him in the instant 
proceeding (A 31, 35, 47). 


4 The BLF&E asserts here (Br., at 23, fn. 2) that no such claims were filed. 
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it clear that nothing of the Award survived its expira- 
tion date. It is the work rules resulting from the Award 
that endure, by virtue of the Railway Labor Act; they 
are deemed to be incorporated into the prior agreements 
of the parties that themselves endure by virtue of the 
Railway Labor Act unless and until changed in accordance 
with that statute.’? 385 F.2d, at 609. And see, generally, 
385 F.2d at 592-594, 608-611. 


This Court also held, however, that ‘‘the National Diesel 
Agreement is in effect even though the only reason why 
a change in its work rule was not made under the Award 
during its life time was the fact that a change was blocked 
by a state’s full crew law,’’ relying primarily upon the 
decision by the Supreme Court in the Rock Island case 
(see p. 6, supra). 385 F.2d at 611. The Court went on 
to make clear that where modification of the National Diesel 
Agreement by the Award was ‘‘blocked’’ by a ‘‘full erew”’ 
law, the repeal of the ‘‘full crew’’ law after expiration 
of the Award did not change the situation since in the 
Court’s view the listing of crews subject to ‘‘full crew’’ 
laws—expressly authorized by Award 282 (see p. 5, supra) 
—was ‘‘conditional’’ upon repeal of such ‘full crew’’ 
laws prior to expiration of the Award. 385 F.2d at 611- 
612. 


This Court stayed its mandate pending petitions for 
writ of certiorari filed by both sides. After the Supreme 
Court denied those petitions (390 U.S. 923 (1968)) and 
the mandate went down, the District Court, on May 29, 
1968, entered a new judgment which simply ‘‘reaffirmed 
and re-entered’’ its May 12, 1966 judgment ‘‘as modified 
by the opinions and judgment”’ of this Court. <A 10-11. 


3. Subsequent Proceedings. The carriers understood that 
the only ‘‘full crew’’ laws that could block modification 
of the National Diesel Agreement by Award 282, under 
the foregoing decision by this Court, were valid ‘full 
crew’”’ laws. As a general rule, ‘‘an unconstitutional act 


11 


is not a law, and can neither confer a right or immunity 
nor operate to supersede any existing valid law.”’ Chicago, 
Ind. & L. R. Co. v. Hackett, 228 U.S. 559, 566 (1913). 
And, in the Rock Island case upon remand by the Supreme 
Court the three-judge district court had held that state 
<‘full crew’? laws were invalid under the commerce and 
due process clauses of the Constitution for reasons that 
had existed since at least the mid 1950’s when diesels 
had come into general use. Chicago, Rock Island & Pacific 
Railroad Co. v. Hardin, 274 F. Supp. 294 (W.D. Ark, 
1967). See A 22-23. Subject to the Supreme Court’s 
decision on appeal in the Rock Island case, therefore, the 
carriers took the position that there were no valid ‘‘full 
crew’? laws which would have been effective to block 
modification of the National Diesel Agreement, under this 
Court’s decision, either in Oregon and Washington or 
elsewhere. On the other hand, the BLF&E took the posi- 
tion that even an invalid ‘‘full crew’? law blocked modi- 
fication of the National Diesel Agreement under this Court’s 
decision. 


The carriers believed that the sensible course was to 
maintain the status quo until this dispute was resolved 
in one manner or another. In those states where “full 
erew’’ laws remained on the books, they continued to use 
firemen in a manner which would comply with those laws 
if valid, and in Oregon and Washington—where such laws 
had been repealed—they generally continued to use firemen 
on passenger, hostler and vetoed assignments and, insofar 
as necessary to provide engine-service employment to pro- 
tected firemen, on the unvetoed freight and yard crews. 
A 2425. Two of the carriers operating in Oregon and 
Washington had made agreements with the BLF&E fol- 
lowing the expiration of Award 282 which established new 
rules governing the use of firemen, thereby superseding 
their prior rules whether established by the National Diesel 
Agreement or by Award 282. Of course, those two car- 
riers—the Northern Pacific Railway Company (‘‘Northern 
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Pacific’’?) and the Spokane, Portland & Seattle Railway 
Company (‘‘SP&S’’)—continued to apply those new rules.® 
The dispute over the meaning of this Court’s ‘‘full crew’’ 
ruling did not appear to be of any concern to them since 
the National Diesel Agreement obviously could be modified 
or superseded by a subsequent agreement even if a ‘‘full 
crew’’ law blocked modification of that agreement by 
Award 282. <A 26. 


In the meantime, the carriers and the BLF&E had com- 
menced negotiations over proposals for a new national 
agreement governing the use of firemen. The carriers 
accepted a suggestion by the BLF&E that the parties main- 
tain the status quo in regard to their disputes over the 
meaning of the ‘‘full crew’? and ‘‘new run”’ aspects of 
this Court’s 1967 decision pending an effort to dispose 
of the ‘‘whole ball of wax’’ in those negotiations. When 
the BLF&E repudiated that approach on September 9, 
1968, however, the carriers concluded that a judicial in- 
terpretation of the ‘‘full crew’? and ‘‘new run’? rulings 
should be obtained.® Hence, on September 17, 1968 the 
carriers filed with the court below a motion for supple- 
mental relief (A 17-18) in which they requested an in- 
terpretation of both of those rulings.? And, on September 
16, 1968, the BLF'&E filed its motion for an accounting 
and other appropriate relief (A 12-16), which went only 
to the ‘‘full crew”’’ issue. 


5On March 2, 1970, the Northern Pacific, the SP&S and certain other 
carriers were merged into a new company known as Burlington Northern Ine. 
A 184-185. 


6 The facts stated in the foregoing sentences of this paragraph are based 
upon paragraphs 11 and 12 of the Affidavit of John P. Hiltz, Jr., which have 
not been reproduced in the Appendix filed in this case but have been repro- 
duced at pages 74a-83a of the Appendix filed in Nos, 23,995 and 23,996. 


7 The carriers also filed suits in federal district courts located in Oregon 
and Washington for declaratory judgments that the ‘‘full crew’? laws of 
those states were invalid, insofar as they required the use of a fireman on 
freight trains operated in those states during the period of Award 282 and 
thereafter until repealed. A 27. 
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While these motions were pending in the lower court, 
the Supreme Court reversed the three-judge district court 
in the Rock Island case and upheld the constitutionality of 
state ‘‘full erew’”’ laws. Firemen v. Chicago, R. I. & P. 
R. Co., 393 U.S. 129 (1968), rehearing denied, 393 U.S. 
1045 (1969). That decision mooted the dispute over the 
meaning of the ‘‘full crew’’ aspect of this Court’s 1967 
decision, since it made clear that the Oregon and Wash- 
ington ‘‘full crew’’ laws were valid prior to their repeal 
so as to block modification of the National Diesel Agree- 
ment by Award 282 in regard to crews on which the use 
of a fireman was required by those laws, regardless of 
whether such modification would have been blocked by an 
invalid ‘‘full crew’? law. The carriers recognized at the 
time that this was the situation, and those carriers on 
which the National Diesel Agreement remained in effect 
thereafter have used firemen where required by that agree- 
ment on all crews as to which the use of a fireman had 
been required by the Oregon or Washington ‘‘full crew’’ 
laws prior to their repeal. The Northern Pacific and 
the SP&S continued to use firemen in compliance with 
their agreements with the BLF&E superseding the National 
Diesel Agreement. And, of course, the carriers no longer 
pressed that aspect of their motion for supplemental relief 
which requested an interpretation of the ‘‘full crew”’ ruling 
in this Court’s 1967 decision.? See A 37-40, 45-46. The 
BLF&E continued to press its motion for an accounting 
or other appropriate relief, however, resulting in the order 
before the Court on these appeals. 


4, The May 21, 1970 Order. The BLF&E’s motion is 
an extraordinary document. Its ostensible purpose is to 
recover damages with regard to ‘‘any locomotives within 
the terms of the National Diesel Agreement’’ operated 
after repeal of the Oregon and Washington ‘‘full crew’’ 


8 The ‘‘new run’’ aspect of that motion was pressed and resulted in an 
order by the District Court that is now pending on appeal before this Court 
in Nos, 23,995 and 23,996. 
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laws that ‘would have been subject to’’ such laws prior 
to their repeal, as to which a fireman was not used as 
required by the National Diesel Agreement. A 12-13. But 
neither that motion nor any other paper filed by the 
BLF&E identified any individual who allegedly was de- 
prived of a right to be used as a fireman on such a 
locomotive, identified the time when any such deprivation 
allegedly occurred or the locomotive allegedly involved, 
stated the amount of damages allegedly caused by any 
such deprivation, or provided any of the other details 
that normally make up a claim for damages. Rather, the 
BLF&E requested the Court in effect to require the car- 
riers to identify the individual claimants and to prove 
their claims for them, including persons not even employed 
by the carriers but ‘‘who would have been employed to 
its best knowledge and belief’? (A 13). Those persons 
would be paid ‘‘all wages, salaries and other compensation”’ 
that they would have been paid if used on such locomotives, 
without deduction for the wages, salaries and other com- 
pensation they actually earned for other work that could 
not have been performed if they had been so used (A 13). 
Subject to such payments to as yet unidentified individuals, 
the carriers would be required to pay to the BLF&E for 
distribution ‘‘among the appropriate class of firemen’? all 
‘““money, if any, saved by the carrier as a result of operat- 
ing the said locomotives without firemen,’’ dues, ete. ‘‘which 
would have been”’ paid to the BLF&E ‘‘if additional fire- 
men had been employed,’’ and attorney’s fees (A 14-15). 
No showing was made that any of those unknown persons 
would have joined the BLF&E if hired by the carriers. 


The matter was argued before Judge Holtzoff on Febru- 
ary 11, 1969, and he issued an oral opinion on that day 
(A 61-62). In substance, he declared (as all agreed should 
be done in view of the 1967 decision by this Court and the 
decision of the Supreme Court upholding the validity of 
‘‘full crew”’ laws) that the carriers must use firemen on 
erews as to which the use of a fireman was required by 
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the Oregon or Washington ‘‘full crew’’ laws prior to their 
repeal, insofar as the use of a fireman on such crews is 
required by the National Diesel Agreement, unless or un- 
til such requirement is changed in accordance with the 
Railway Labor Act; he also declared that if any fireman 
had been discharged by the carriers in violation of para- 
graph 4 of the May 12, 1966 judgment (see pp. 7-8, 
supra), such fireman was entitled to be reinstated and 
could present any claim for damages to an adjustment 
board pursuant to Section 3 of the Railway Labor Act; 
and he otherwise denied the BLF&E’s Motion.’ 


The BLF&E contended for the first time during the 
February 11, 1969 hearing that the agreements it had made 
with the Northern Pacific and the SP&S (see p. 12, supra) 
were intended only to establish an interim arrangement 
pending finality of the 1967 decision by this Court, so that 
such agreements did not modify or supersede the National 
Diesel Agreement after the Supreme Court denied the 


petitions for writ of certiorari seeking review of that de- 
cision, insofar as those agreements related to crews on 
which the Oregon and Washington ‘‘full crew’’ laws prior 
to their repeal required that a fireman be used. Since that 
contention had not been briefed and even the agreements 
were not before the Court, Judge Holtzoff directed that it 
be argued at a later date. <A 48, 61. 


9The carriers had conceded (and contended) from the outset that in- 
dividual firemen claiming to have been deprived of rights to which they were 
entitled by the National Diesel Agreement had a remedy (which was exclu- 
sive) under Section 3 of the Railway Labor Act, and the decision by Judge 
Holtzoff was not intended, of course, to deny them that non-judicial remedy. 
Rather, Judge Holtzoff made clear that even an individual discharged in 
violation of the court’s judgment (rather than of that agreement) also must 
seck his remedy in damages pursuant to Section 3, although that may have 
been unnecessary as the BLF&E conceded (A 45, 50, 58) that no one had 
been so discharged. Judge Holtzoff indicated that such issues as the measure 
of damages (A 43) and the effect of a failure by a claimant to comply with 
the claims and grievance procedure established by the carriers and the BLF&E 
(A 59-60) are for the adjustment boards to decide. 
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Following the argument of that issue on March 17, 1969, 
Judge Holtzoff again made an oral ruling which in effect, 
as understood by the carriers, rejected the BLF&E’s con- 
tention (A 139-148).1° Judge Holtzoff also approved the 
form of the order submitted by the carriers in regard to 
his rulings on February 11, 1969 (see A 157, 164-165), 
but directed that a new proposed order be submitted which 
would incorporate also the rulings made on March 17, 
1969 (A 148-149). On March 20, 1969, however, the par- 
ties agreed to undertake another round of intensive nego- 
tiations upon the proposals for a new national agreement 
governing the use of firemen. They also agreed in effect 
to return to the ‘“‘whole ball of wax’’ approach (see p. 
12, supra) whereby the status quo would be maintained 
in regard to pending disputes over the meaning of this 
Court’s 1967 judgment, including a stay of further pro- 
ceedings in this and other litigation, while such negotia- 
tions continued and for 30 days after they were terminated 
by either side. As a result, the parties did not submit 
their proposed orders based upon the rulings by Judge 
Holtzoff until shortly before his death, and he did hot 
enter an order based upon those rulings. 


The litigation was then assigned to Judge Corcoran. 
On February 4, 1970, he issued a written opinion (A 150- 
163)—without hearing further argument—in which he gen- 
erally concurred with the oral rulings that had been made 
by Judge Holtzoff. But he concluded that ‘‘the Northern 
Pacific agreement with the BLF&E dealt principally with 
rights of seniority of firemen,’’ did ‘‘not specify and iden- 
tify the crews on which firemen had to be used,’’ and thus 
“did not modify the National Diesel Agreement”? (A 


10 The BLF&E also understood Judge Holtzoff to have ruled that its agree- 
ments with the SP&S superseded the National Diesel Agreement on that 
carrier, but contended that he made a contrary ruling in regard to its 
agreements with the Northern Pacific. 


11 See paragraphs 2-4 of the Supplemental Affidavit of John P. Hiltz, Jr. 


which are reproduced at pages 590a-592a of the Appendix in Nos. 23,995 
and 23,996. 
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161). The Northern Pacific filed a motion for reconsidera- 
tion (A 167-171) and a supporting affidavit (A 172-187) 
which pointed out, among other things, that that interpre- 
tation of the Northern Pacific’s agreements had not been 
urged by the BLF&E, was contrary to express language 
in those agreements and was contrary to the manner in 
which those agreements had consistently been applied with- 
out objection by the BLF&E (apart from its separate 
contention that those agreements were intended to pro- 
vide only an interim arrangement insofar as they applied 
to crews subject to the Oregon and Washington ‘‘full 
crew’? laws prior to their repeal). 


On May 21, 1970, Judge Corcoran revised his written 
opinion (A 192-210) so as to reverse his prior ruling in re- 
gard to the Northern Pacific and hold (A 205) that that 
carrier’s agreements with the BLF&E ‘‘did establish new 
work rules which modified the National Diesel Agreement’’ 
and the carrier thus was required to use firemen ‘‘only as 
specified in those agreements.’”? Judge Corcoran also 
made clear (A 202-203) that individual firemen claiming to 
have been deprived of employment to which they were en- 
titled by the National Diesel Agreement (rather than only 
discharged firemen—sce fn. 9 on p. 15, supra) could submit 
their claims to adjustment boards pursuant to Section 3 
of the Railway Labor Act. Otherwise, Judge Corcoran 
adhered to the rulings that both Judge Holtzoff and he 
had previously made and he included with his revised 
opinion an order (A 207-210) setting forth his final rulings 
on all the issues. 


Shortly after that order was entered, the BLF&E con- 
tended in connection with another motion for an account- 
ing which it had filed in this litigation that Judge Corcoran, 
in that order, had rejected the position of the carriers 
that individual claims and grievances are within the juris- 
diction of Section 3 adjustment boards rather than of the 
courts and thus must be made and decided in the manner 
provided by Section 3. While that contention appeared to 
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us to be contrary to the plain language of paragraph (4) 
of the May 21, 1970 order, we filed a motion for clarifica- 
tion or reconsideration (A 211-213) calling attention to 
the apparent conflict among the parties as to the meaning 
of that paragraph so as to afford Judge Corcoran an op- 
portunity to clarify or reconsider that paragraph in the 
light of that conflict and the arguments made in connection 
with the other motion for an accounting, if he deemed that 
course to be desirable. Judge Corcoran apparently con- 
sidered paragraph (4) to be sufficiently clear as it stood, 
however, and denied the motion for clarification on June 
12, 1970 (A 214-215). 


The BLF&E noted its appeals on July 2, 1970 (A 216- 
217), and the carriers noted their cross-appeals on July 
16, 1970 (A 218-219), pointing out therein that that did 
so only so as to protect their rights on appeal in the un- 
likely event that Judge Corcoran in passing upon the other 
accounting motion should agree with the BLF&EH’s inter- 


pretation of paragraph (4) of the May 21, 1970 order.” 


STATUTES INVOLVED 


Section 3 of the Railway Labor Act (45 U.S.C. § 153) 
is set forth in Appendix A hereto. 


ARGUMENT 


As the foregoing Statement demonstrates, the carriers 
at all times complied with their reasonable understanding 
of the decisions of the courts regarding the ‘‘full crew’’ 
issue. The 1967 decision by this Court and the second 
Rock Island decision by the Supreme Court established 
that the Oregon and Washington ‘‘full crew’’ laws blocked 
modification of the National Diesel Agreement by Award 
282 in regard to crews as to which those laws required 
the use of a fireman prior to their repeal. The carriers 


12 That other accounting motion has been argued but is still pending before 
Judge Corcoran for decision. 


Sa AEF 
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did not violate anything by not using a fireman on such a 
erew (after repeal of the laws) unless the use of a fireman 
was required by the National Diesel Agreement or some 
other collective bargaining agreement. If such an agree- 
ment required the use of a fireman on a particular crew 
and one was not used, then the carrier violated the agree- 
ment. Anyone who had a right to be used on that crew 
had a remedy for his damages, if any, caused by the depri- 
vation of that right under the claims and grievance pro- 
cedure established by agreement between the carrier and 
the BLF&E and, if necessary, by appeal to an adjustment 
board established pursuant to Section 3 of the Railway 
Labor Act (45 U.S.C. $153). As we shall show, however, 
that remedy is the exclusive remedy and precludes resort 
to the courts. 


The BLF&E in its brief makes much of the carriers’ 
<‘windfall,’’ but in fact it is the BLF&E that is truly seek- 
ing a windfall. The carriers’ ‘‘windfall’’ is simply not 
paying compensation for services which were not rendered 
and from which, accordingly, they did not receive any 
benefit, The BLF&E, on the other hand, would require 
the carriers to pay it or employees it represents for work 
that they did not perform. That would indeed be a windfall, 
particularly since any employee who earned less than he 
would have earned if used on one of the crews in question 
and who was the firemen entitled to be used on that crew 
had a remedy under Scction 3. To the extent that the 
BLF&E and the firemen concerned failed to avail them- 
selves of that remedy, that was their fault and not that of 
the carriers. The situation is no different from many 
others in which a good claim has been lost because not 
brought in the manner or within the time required. 


In addition to demonstrating that the lower court was 
correct in holding that the claims being asserted by the 
BLF&E come within the jurisdiction of Section 3 adjust- 
ment boards rather than of that court, we shall show that, 
even if the courts have jurisdiction, such claims are barred 
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if the claims and grievance procedure agreed to by the 
BLF&E was not complied with, that only actual damages 
could be recovered, and that an ‘‘accounting”’ is not an ap- 
propriate remedy. Finally, the contention by the BLF&E 
that its agreements with the Northern Pacifie did not 
modify the National Diesel Agreement appears to us to be 
frivolous, but if a bona fide dispute exists in that regard it 
also comes within the exclusive jurisdiction of a Section 3 
adjustment board to decide. 


A. The Courts Do Not have Jurisdiction of the Claims 
Asserted by the BLF&E 


As pointed out above, any claim for compensation in 
regard to this matter must be posited on a violation of 
the National Diesel Agreement or some other collective 
bargaining agreement. No such claim can exist unless such 
an agreement required the use of a fireman and one was 
not used, as the BLF&E recognized in its motion (see pp. 
13-14, supra). And, we doubt if any aspect of the law is 
more firmly established than the principle that claims for 
compensation based upon violations of collective bargaining 
agreements in the railroad industry come within the exclu- 
sive jurisdiction of Section 3 adjustment boards and are 
not within the jurisdiction of the courts except to the ex- 
tent that they may review adjustment board awards. 


1. Railway Labor Act. Disputes between carriers and 
their employees subject to the Act are divided into two 
categories. So-called ‘‘major’’ disputes generally involve 
proposals to change existing collective bargaining agree- 
ments, while so-callel ‘‘minor’’ disputes generally involve 
the interpretation or application of an existing agreement 
such as claims by employees for compensation because 
they have been deprived of some right to which they 
are entitled by an agreement. See, e.g., Elgin, J. é E. R. 
Co. v. Burley, 325 U.S. 711, 722-728 (1945) ; International 
Ass’n of Mach. € A. Wkrs. v. National Med. Bd., ... U.S. 
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App. D.C. ..., 425 F.2d 527, 533 (1970).%* In major dis- 
putes, the Act requires the parties to exhaust procedures 
designed to bring about agreement, but they may resort to 
self-help if those procedures are exhausted without an 
agreement being reached. See, e.g., Shore Line v. Transpor- 
tation Union, 396 U.S. 142, 148-153 (1969); International 
Ass’n of Mach. & A. Wkrs. v. National Med. Bd., supra, 
425 F.2d, at 533-534. But as this Court observed in the last- 
cited case and as we demonstrate below, minor disputes 
‘tare subject to compulsory arbitration by the Boards of 
Adjustment which the Act creates.’’ 425 F.2d, at 533. 


Section 3 First (i) of the Act (45 U.S.C. § 153 First (1i)) 
provides that ‘‘disputes between an employee or group of 
employees and a carrier or carriers growing out of griev- 
ances or out of the interpretation or application of agree- 
ments concerning rates of pay, rules, or working condi- 
tions ..., shall be handled in the usual manner up to and 
including the chief operating officer of the carrier desig- 


nated to handle such disputes; but, failing to reach an 
agreement in this manner, the disputes may be referred by 
petition of the parties or by either party to the appropriate 
division of the [National Railroad] Adjustment Board 
with a full statement of the facts and all supporting data 
bearing upon the disputes.’ * Section 3 Second (45 U.S.C. 


13 However, even if a claim is not grounded upon violation of a collective 
agreement, where ‘‘the dispute grows out of the employment relationship and, 
in the final analysis, involves an attempt to impose a right which is incident 
to that relationship, the statutory forum is the Adjustment Board, absent a 
clear expression of legislative policy to the contrary.’’ Ry. Labor Executives 
Assn, V. Santa Fe Ry., 74 LRRM 2628, 2630 (9th Cir., 1970). See, also, 
Missouri-Kansas-Tezas RB. Co. v. Brotherhood of Railroad Tr., 342 F.2d 298, 
300 (5th Cir., 1965). 


14 Of course, ‘‘employee or group of employees’’ comprehends unions author- 
ized to represent such employees. Sce, ¢.g., Elgin, J. & E. RB. Co. v. Burley, 
325 U.S. 711 (1945), subsequent opinion, 327 U.S. 661 (1946). The Act 
consistently uses ‘‘employees’’ in regard to obligations imposed on their 
union representatives, as in Sections 2 First and 2 Second, which impose a 
duty to bargain and confer over disputes (45 U.S.C. §§ 152 First and Second), 
and in Section 6, which imposes a duty to serve written notices of proposed 
changes in contracts (45 U.S.C. § 156). While unions as unincorporated asso- 
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§ 153 Second) provides for the establishment of special 
boards of adjustment ‘‘to resolve disputes otherwise re- 
ferrable to the [National Railroad] Adjustment Board. 
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Apart from any question that may be raised here by the 
intervention of P.L. 88-108 and Award 282, there cannot be 
any doubt whatsoever about the fact that claims by rail- 
road employees and their unions for compensation on the 
ground that they have been deprived of some right to which 
they were entitled by a collective bargaining agreement are 
within the exclusive jurisdiction of a Section 3 adjustment 
board and cannot be decided by the courts. The Supreme 
Court has repeatedly held that ‘‘this statutory grievance 
procedure is a mandatory, exclusive, and comprehensive 
system for resolving grievance disputes, ’’ and thus ‘‘an em- 
ployee is barred from choosing another forum in which to 
litigate claims arising under the collective bargaining agree- 
ment.’? Locomotive Engrs. v. L. € N. R. Co., 373 US. 33, 
38 (1963), and cases there cited.’® See, also, the subsequent 
decisions in Transportation Union v. U.P.R. Co., 385 US. 
157 (1966), and Gunther v. San Diego & A. E. R. Co., 382 
U.S. 257 (1965). In Battle v. Brotherhood of Railway € 
Steamship Clerks, Etc., 116 U.S. App. D.C. 20, 320 F.2d 
742, 744 (1963), this Court applied that doctrine in affirm- 
ing the dismissal of a claim for reinstatement with damages 


ne 
ciations have gradually acquired a juridical personality for some purposes, 
such as the right to suc or be sucd in their own names, they basically are an 
association of individuals—a ‘‘group of employees’’—and this was par- 
ticularly true when the Railway Labor Act was enacted. See, ¢.g., Note, 
Unions as Juridical Persons, 66 Yale L.J. 712 (1957). 


15 An exception has been recognized where a discharged employee accepts 
that discharge as final (rather than secking reinstatement) and sues under 
state law to recover damages for wrongful discharge. Moore v. IUinois Cen- 
tral RB. Co., 312 U.S. 630 (1941). It is at least doubtful if the Moore excep- 
tion survived the 1966 amendments to Section 3 in regard to claims arising 
after that amendment. See Walker v. Southern R. Co., 385 U.S. 196 (1966) ; 
Stumo v. United Air Lines, Inc., 382 F.2d 780, 785 (7th Cir., 1967). But 
however that may be, we are not here concerned with any unlawful discharge 
claims. 
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by a railroad employee who allegedly had been discharged 
in violation of a collective bargaining agreement. 


The exclusive jurisdiction of Section 3 adjustment boards 
over claims based upon alleged violations of collective bar- 
gaining agreements cannot be evaded by variations in the 
nature of the remedy requested from a court. A court does 
not have jurisdiction to issue a declaratory judgment con- 
cerning the validity of such claims, Slocum v. Delaware, 
L. & W. R. Co., 339 U.S. 239 (1950), as well as lacking juris- 
diction to award back pay or other compensation in the 
usual suit for damages such as Pennsylvania R. Co. v. Day, 
360 U.S. 548 (1959). Thus, the only prior case we have 
discovered in which the complaint sought an accounting by 
a carrier based upon its alleged violations of a collective 
bargaining agreement dismissed the complaint because the 
‘‘Congress did not, by the Railway Labor Act, grant juris- 
diction to the federal courts to afford relief for breaches 
of performance of collective bargaining agreements’’ but 
established ‘‘[a]ppropriate quasi-judicial tribunals . . . for 


that purpose.’’ Hettenbaugh v. Airline Pilots Ass’n Inter- 
national, 189 F.2d 319, 321 (5th Cir., 1951). 


The Supreme Court based its decision in this regard upon 
the legislative history of the 1934 amendment to Section 3 
(48 Stat. 1189) as well as upon the language thereof. Prior 
to that amendment, arbitration of minor disputes could 
not be compelled and ‘‘the parties were free at all times 
to go to court to settle these disputes,’”? which led to a 
virtual breakdown of the grievance machinery. Elgin, J. 
& E. R. Co. v. Burley, supra at 725-726. There was ‘“‘a 
general understanding between both the supporters and 
opponents of the 1934 amendment that the provisions deal- 
ing with the Adjustment Board were to be considered as 
compulsory arbitration in this limited field.’”’” Trainmen v. 
Chicago R. é I.R. Co., 353 U.S. 30, 39 (1957). The railroad 
brotherhoods were among the principal supporters of the 
amendment (id., at 38-39), as they ‘were willing to give 
up their remedies outside of the statute provided that a 
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workable and binding statutory scheme was established to 
settle grievances.”” Union Pacific R. Co. v. Price, 360 U.S. 
601, 613 (1959). 


Section 3 was again amended in 1966 (80 Stat. 208). 
Some divisions of the NRAB were far behind in handling 
the huge volume of claims brought before them, and special 
boards of adjustment could be established pursuant to 
Section 3 Second only by agreement of the carriers and 
unions. The 1966 amendments took care of this problem 
by amending Section 3 Second so that either could require 
the other to establish such special boards. See Walker v. 
Southern R. Co., supra at 198, In addition, Section 3 First 
was amended so as to equalize the judicial review of ad- 
justment board awards available to the carriers and em- 
ployees involved, and to specify the limited nature of that 
review.’® 

Spokesmen for the Railway Labor Executives Associa- 
tion, representing 22 of the 23 standard railway labor 
unions (including the BLF&E), fervently supported the 
amendments. They referred repeatedly to decisions of 
the Supreme Court holding that the employees ‘“‘may not 
resort initially to the courts to enforce their bargaining 
agreements, but are limited to the submission of their 
claims to the [Adjustment] Board, as an exclusive 
remedy.’??? They did not propose to have the Congress 
eliminate this feature of the Act, but rather urged that it 
be reinforced by keeping judicial review of adjustment 
board awards to a minimum. In opposing the somewhat 
broader judicial review suggested by the carriers, the 


16See 45 U.S.C. § 153 First (q) and, ¢g., Brotherhood of Rail. Train. v. 
Denver §- EB. G. W. RB. Co., 370 F.2d 833, 834-836 (10th Cir., 1966). 


17 Hearings on H.R. 701, H.R. 704 and H.R. 706 before the Subcommittee 
on Transportation and Aeronautics of the House Committee on Interstate and 
Foreign Commerce, 89th Cong., 1st Sess. (‘* House Hearings’’), at 16; Hear- 
ings on H.R. 706 before the Subcommittee on Labor of the Senate Committee 
on Labor and Public Welfare (‘‘Senate Hearings’’), at 55. See, generally, 
House Hearings, at 13-16, 29-31, 73-74, 261; Senate Hearings, at 12, 15-18, 
25, 53-55, 62-64. 
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spokesmen for the RLEA emphasized the inexpensive, 
simple and speedy remedy provided by arbitration as com- 
pared to judicial proceedings, the expert knowledge of the 
railroad industry possessed by the partisan members of 
adjustment boards, the greater uniformity of decision 
made possible by arbitration by expert boards, and con- 
tended generally, as summed up by one spokesman, that: 
“Tf the objectives of speedy, fair, and simplified handling 
and settlement of contract claims and grievances in this 
industry are to be achieved, it will be done by reducing to a 
minimum, rather than by expanding, the role of the courts 
in the field.’’ * 


In defending the restricted judicial review of awards by 
Section 3 adjustment boards which would be possible under 
the 1966 amendments, H. Rept. No. 1114, 89th Cong., 1st 
Sess. at 15, referred to Supreme Court decisions holding 
that ‘“‘section 3 of the Railway Labor Act establishes a 
system of compulsory arbitration of minor disputes’’ and 
made ‘‘this compulsory arbitration system the exclusive 
means by which employees may obtain decisions on minor 
grievances,’’ and stated that under those ‘‘circumstances, 
the committee feels that it is unfair to permit the carriers 
to obtain judicial review of decisions which they do not 
choose to comply with while denying equal treatment to 
employees.’? Thus, ‘‘the bill... limits the scope of judi- 
cial review available in the case of suits to enforce orders 
of the Board, and makes judicial review of all awards 
available on a very limited basis to employers and em- 
ployees alike.’? Ibid. Sce, also, S. Rep. No. 1201, 89th 
Cong., 2d Sess., at 2-3; 112 Cong. Ree. 2747-2756. No one 
suggested in the hearings, in the committee reports or in 
the floor debates that the 1966 amendments either would 
or should change the established interpretation of Section 
3 to the effect that the procedures provided thereunder 


18 House Hearings, at 262. Sce, gencrally, id., at 18, 30-33, 73-74, 93, 234- 
236, 246, 259-262; Senate Hearings, at 10-19, 26-28, 45-46, 55-57, 63, 66, 121. 
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constitute the exclusive means of remedying claims based 
upon violations of collective bargaining agreements. 


Having joined the other railway labor unions in per- 
suading the Congress to change Section 3 in a manner 
deemed by the unions to be beneficial because it provided 
the exclusive means of asserting claims based upon alleged 
violations of collective bargaining agreements, the BLF&E 
is not in a very good position to make its present conten- 
tion that the Section 3 procedures are not exclusive after 
all and the courts have jurisdiction to award damages in 
the instant proceeding. But however that may be, the 
fact that the Congress thus amended Section 3 without 
revising those provisions previously construed to confer 
exclusive jurisdiction of minor disputes upon the adjust- 
ment boards and with knowledge that these provisions had 
been so construed, constitutes a ratification of that inter- 
pretation. E.g., Shapiro v. United States, 335 U.S. 1, 16 
(1948) ; Thompson v. Clifford, 132 U.S. App. D.C. 351, 408 
F.2d 154, 164 (1968) ; Chewning v. District of Columbia, 73 
U.S. App. D.C. 392, 119 F.2d 459, 460 (1941). 


We submit, therefore, that apart from P.L. 88-108 and 
Award 282 there cannot be any real question about the 
facts that claims for compensation because firemen allegedly 
have been deprived of positions to which they were entitled 
by the National Diesel Agreement cannot be adjudicated by 
the courts and are within the exclusive primary jurisdic- 
tion of a Section 3 adjustment board. 


2. P.L. 88-108 and Award 282. Section 4 of P.L. 88-108 
(77 Stat. 132) provided that, insofar as possible, ‘‘the 
arbitration shall be conducted pursuant to sections 7 and 8 
of the Railway Labor Act,’’ and that ‘‘the board’s award 

. shall be subject to section 9 of said Act.’? The 


19*The limited grounds for judicial review provided’? by the 1966 amend- 
ments to Section 3 of the Railway Labor Act in regard to decisions by adjust- 
ment boards ‘‘are the same grounds that are provided in section 9 of the 
Railway Labor Act and also Public Law 88-108, which provided arbitration 
for the so-called work rules dispute.’” S. Rept. No. 1201, supra at 3. 
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Congress thus integrated Award 282 into ‘‘the time-tested 
provisions of the Railway Labor Act....’’ S. Rept. No. 
459, 88th Cong., 1st Sess., at 3. One consequence, as this 
Court held, was that disputes over the interpretation of 
Award 282 were for Board 282, rather than the courts, 
to decide, in accordance with the procedure commanded 
by Sections 7 Third (¢) and 8(m) of the Railway Labor 
Act as to disputes over the meaning of arbitration awards 
made pursuant to that Act. See the cases cited in fn. 2, 
p. 5 supra. 


Questions arose as to the manner in which claims by 
employees for compensation were to be handled in situa- 
tions where Board 282 established (or the carrier con- 
ceded) that a carrier had violated Award 282. When the 
BLF&E sought to recover compensation for employees 
claiming to have been injured by established violations of 
Award 282, in a motion for supplemental relief under the 
judgment upon the Award, Judge Holtzoff held that those 
claims constituted ‘‘minor disputes to be determined 
locally.”” In re Certain Carriers, Etc., 240 F. Supp. 290, 
291, (D.D.C., 1965), subsequent opinion, 241 F. Supp. 
1004, 1006 (D. D.C., 1965).2° However, Judge Holtzoff did 
condition the judgment upon the Award so as in effect 
to require the carriers to agree to the establishment of 
a special adjustment board to decide such claims—this 
being prior to the 1966 amendment to Section 3 Second— 
and to require the union to agree that only actual damages 
could be recovered. 241 F. Supp., at 1006-1007. 


In re Certain Carriers, 253 F. Supp. 532 (D. D.C., 1966), 
subsequent opinion, 255 F. Supp. 290 (D. D.C., 1966), aff’d 
sub nom., Southern Pacific Co. v. Brotherhood of Loc. Fire. 
& Eng., 129 U.S. App. D.C. 236, 393 F.2d 345 (1967), in- 
volved a subsequent motion for supplemental relief filed by 


20 An alternative basis for that ruling, that the individual employees were 
not before the Court, also has been adopted in a non-Award 282 case arising 
under the Railway Labor Act, International Bro. of Team., Ete. v. Zantop Air 
Transport Corp., 394 F.2d 36, 41 (6th Cir., 1968), and is applicable here as 
no employee is a party to this litigation. 
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the BLF&E. A carrier concededly had violated certain 
obligations imposed by Award 282, but contended that the 
claims on behalf of certain firemen to be compensated for 
earnings lost as a result of such violations were barred 
because they failed to comply with the claims and grievance 
procedure, particularly the time limits specified therein. 
See pp. 36-39, infra. In declaring that the claimants did 
not have to comply with the claims and grievance pro- 
cedure (although they could do so), Judge Holtzoff 
pointed out that their claims were based upon violations 
‘cof the terms of Award 282,’ and distinguished Republic 
Steel v. Maddox, 379 U.S. 650 (1965), ‘‘because that case 
involved a claim for money due under a collective bargain- 
ing agreement, whereas in this case we are confronted 
with a claim under an award of a compulsory arbitration 
board established by Congress, the award having later 
been confirmed by the Court.’’ 253 F. Supp., at 533-534. 
So, too, in declaring that the claimants could abandon the 
claims and grievance procedure after initially invoking 
that procedure (although they would be bound if the 
procedure was ‘‘pursued to the end and a definitive 
rejection of the claim had been reached’’), Judge Holtzoff 
distinguished cases relied upon by the carrier as they 
arose out ‘‘of collective bargaining agreements which 
provide for an administrative remedy’’ rather than ‘‘an 
award of a compulsory arbitration board . . . confirmed 
by this Court. . . .’? 255 F. Supp., at 291-292." In 


21The BLF&E sought a general declaration that the procedure did not 
apply to claims based either upon violations of Award 282 or upon violations 
of collective agreements where such violations had mistakenly been justified 
by reliance upon Award 282. Judge Holtzoff limited his decision and order, 
however, to the specific claims before the Court—all of which involved con- 
ceded violations of Award 282. See Tr. in Mise. No. 41-63, April 6, 1966, 
at 21-22, 


22 Judge Holtzoff also considered whether there were any time limits upon 
the assertion of claims based upon violations of Award 282, and concluded 
‘‘that the Supreme Court has answered that question in a recent decision in 
which it held that the local statute of limitations would apply to claims of 
employees ....’’ 255 F. Supp., at 292, citing Auto Workers v. Hoosier 
Corp., 383 U.S. 696 (1966). 
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affirming, this Court also emphasized that the proceeding 
involved ‘‘alleged violations and misapplications of the 
award of Arbitration Board No. 282,’’ and noted that ‘‘the 
lawsuit was not focused on the legal constructs applicable 
to the period following the expiration of the award.’’ 
393 F.2d, at 347, 348. 


During the period of Award 282, consequently, the situa- 
tion of claimants for compensation differed from the 
situation of such claimants prior to the Award only as 
follows: While the courts did not have jurisdiction to 
decide such claims or to award compensation, where a 
direct violation of Award 282 was established by Board 
282 or conceded by the carrier, the District Court upon 
appropriate request would condition its judgment upon 
the Award so as to require the carrier to agree to the 
establishment of a local adjustment board to pass upon 
such claims. In such situations, the claimants did not have 
to comply with the claims and grievance procedure but 
could do so and were bound if they followed that pro- 
cedure to a conclusion, and any recovery was limited to 
actual damages. Claims not prosecuted within the time 
limit specified by the local statute of limitations were 
barred under all circumstances. In no case did the courts 
adjudicate the merits of claims based upon an alleged 
violation of Award 282, or award compensation for a viola- 
tion of Award 282, or assume jurisdiction of any kind 
over claims fundamentally based upon an alleged violation 
of a collective agreement rather than of Award 282. 


3. Post Expiration of Award 282. In its 1967 decision 
in this litigation (set pp. 9-10, supra), this Court made 
entirely clear that Award 282 did not continue to apply 
after its expiration and that the work rules established 
pursuant to the Award continued only because they had 
been incorporated by operation of law into the agreements 
between the carriers and unions. ‘‘We have endeavored 
to make it clear that nothing of the Award survived its 
expiration date. It is the work rules resulting from the 
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Award that endure, by virtue of the Railway Labor Act; 
they are deemed to be incorporated into the prior agree- 
ments of the parties that themselves endure by virtue of 
the Railway Labor Act unless and until changed in 
accordance with that statute.”? 385 F.2d, at 609. 


It seemed apparent, therefore, that claims based upon 
actions by the carriers after the expiration of Award 282 
would be subject to the same requirements as claims that 
arose prior to P.L. 88-108 and Award 282, even if based 
upon alleged violations of work rules established by the 
Award. And that would be true a fortiori of claims that 
a carrier had violated a collective bargaining provision 
not changed in any way by Award 282, such as the National 
Diesel Agreement where preserved under the ‘‘new run’’ 
or ‘full erew’’ holding by this Court. 


Any doubt about this should have been removed by the 
decisions of the District Court and this Court in the first 
supplemental proceeding brought by the BLF&E in this 
litigation. Judge Holtzoff held that he could and would 
construe his May 12, 1966 judgment, which interpretation 
would, of course, ‘“‘govern the disposition of any con- 
troversy that might arise’’ in that regard, but “ grievances 
of individual employees or disputes concerning specific 
cases . . . constitute minor disputes within the jurisdic- 
tion of the National Railroad Adjustment Board’’ as 
provided in Section 3 First (i) of the Railway Labor Act. 
Bangor and Aroostook R. Co. v. Brotherhood of Loc. F. & 
E., 258 F. Supp. 346, 351 (D. D.C., 1966). Subsequently, 
in an unreported decision on a supplemental motion by the 
BLF&E involving Galveston Wharves, Judge Holtzoff 
again construed the March 12, 1966 judgment and other- 
wise denied the motion ‘‘without prejudice to any adminis- 
trative proceeding’’ under Section 3 of the Railway Labor 
Act. 

Upon its appeals from those decisions, the BLF&E con- 
tended, among other things, that ‘‘the National Railroad 
Adjustment Board has no jurisdiction over disputes as to 
fireman manning rules after the expiration of the Award,”’ 
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and thus that Judge Holtzoff erred in the rulings quoted 
above.”* This Court affirmed those decisions in toto, how- 
ever, without even bothering to mention that contention. 
Brotherhood of Locomotive Fire. & Eng. v. Bangor é A.R. 
Co., —— U.S. App. D.C. , 420 F.2d 75 (1969) ; Brother- 
hood of Locomotive Fire. & Eng. v. Bangor & A.R. Co., 
— US. App. D.C. , 420 F.2d 77 (1969). See, also, 
Southern Ry. Co. v. Brotherhood of Locomotive Fire. & 
Eng., 127 U.S. App. D.C. 371, 384 F.2d 323 (1967). The 
Court apparently regarded that contention as being too 
insubstantial to require discussion, and understandably 
so. As we believe we have demonstrated, there no longer 
is room for argument over the proposition that a claim 
for compensation which cannot be sustained except upon 
a showing that a carrier has violated some provision of a 
collective bargaining agreement comes within the exclusive 
primary jurisdiction of a Section 3 adjustment board. 
That is what Section 3 says, that is what the legislative 
history of Section 3 says, that is what spokesmen for the 
BLF&E and other unions said to the Congress in 1966, and 
that is what the Supreme Court has said repeatedly. But 
however that may be, we submit that the rejection by this 
Court in its 1969 decisions arising out of earlier supple- 
mental proceedings in this very litigation of the conten- 
tion which in essence is now being repeated by the BLF&E 
in these appeals should be dispositive of the issue.™ 


23 Brief for Appellant in Nos, 20,472, 20,473 and 20,647, at 16-17, and in 
Nos. 20,909 and 20,910, at 15-21. The quotation in the text is taken from 
page 15 of the latter brief, which is the one in which the BLF&E made its 
argument in full. The former brief simply incorporated that argument by 
reference, The BLF&E primarily relied upon the decision by this Court in 
the Southern Pacific case, as it docs here (Br., at 40-42). See pp. 27-29, 
supra, and pp. 34, 38, infra, 


24 We note that other courts have also held that Section 3 adjustment boards 
have exclusive jurisdiction of disputes over the meaning or application of 
work rules in effect after the expiration of Award 282. Brotherhood of 
Locomotive Fire. § Eng. v. Elgin, J. §& E. Ry. Co., 404 F.2d 80 (7th Cir., 
1968) ; IUinois Central R. Co. v. Brotherhood of Railroad Train., 398 F.2d 973, 
976-979 (7th Cir., 1968); Brotherhood of Loc, Fire. g Eng. v. Chicago $ 
Minois M. By. Co., 386 F.2d 229, 231 (7th Cir., 1967). 
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4. Other considerations. Judge Corcoran noted (A 203) 
the ‘“‘unreasonable burden’’ that would be placed on the 
District Court if it undertook in this litigation to handle 
claims such as have been asserted here and the ‘‘exper- 
tise’’ of the Section 3 adjustment boards in handling such 
claims. While we see no need to develop such practical 
considerations at length since the law is already so firmly 
settled, those considerations do exist. 


If the District Court has jurisdiction in this litigation 
of claims based upon alleged violations of the National 
Diesel Agreement where not modified by Award 282, it ob- 
viously would also have jurisdiction of claims based upon 
work rules established under the Award. As the BLF&E 
previously argued to this Court (pp. 30-31, supra), that 
jurisdiction would extend to all ‘‘disputes as to fireman 
manning rules after the expiration of the Award.’’ More- 
over, Award 282 and the litigation upon its expiration 
also extended to the consist of train crews, so that claims 
arising out of the use of brakemen, switchmen, ete. after 
the expiration of the Award also presumably would be 
within the jurisdiction of the District Court. The volume 
of claims by such operating employees is so large that the 
First Division of the NRAB (which handles such claims) 
was approximately seven and one-half years behind in its 
work in 1966, which was the primary reason for the 1966 
amendment to Section 3 Second. See Walker v. Southern 
R. Co.. 385 U.S. 196, 198 (1966). The District Court could 
be inundated if it has jurisdiction over such claims. Fur- 
thermore, this jurisdiction apparently would be unending 
if, as the BLF&E in effect contends in regard to its agree- 
ments with the Northern Pacifie (see p. 49, infra), it ex- 
tends to disputes over agreements entered into after the 
expiration of the Award. 


The Supreme Court has noted that the Section 3 adjust- 
ment boards (which include partisan members selected by 
the carriers and unions) are especially well equipped to 
decide minor disputes because their ‘“‘members’”’ under- 
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stand railroad problems and speak the railroad jargon,” 
and acquire ‘‘[l]ong and varied experience”’ in handling 
such disputes. Slocum v. Delaware, L. é W. BR. Co., 339 US. 
239, 243 (1950). Even where there is no dispute about the 
fact that some fireman or other employee should have been 
used, there may be difficult issues over such matters as 
what individual should have been used under the seniority 
or other rules, the compensation he should have received 
under the pay or other rules, ete. Thus, the spokesman 
for the BLF&E and other unions in urging enactment of 
the 1966 amendments to Section 3 stressed the knowledge 
and expertise of adjustment boards as a reason why even 
judicial review of adjustment board awards should be held 
to a minimum. See pp. 24-25, supra. 


In short, practical considerations as well as the estab- 
lished law support the decision below that any claims for 
compensation must be submitted to a Section 3 board 
rather than to the District Court. 


5. Arguments by the BLF€E The BLF&E (Br., at 40- 


42, 44-48) does not even attempt to deal with the many 
eases holding that Section 3 adjustment boards have ex- 
clusive jurisdiction over claims and grievances based upon 
alleged violations of collective bargaining agreements in the 
railroad industry. Its argument based upon the Declara- 
tory Judgment Act (Br., at 40) ignores the fact that that 
Act does not enlarge the jurisdiction of the courts,* and 
the holding by the Supreme Court (see p. 23, supra) that 
the courts cannot entrench upon the exclusive jurisdic- 
tion of Section 3 boards in declaratory judgment proceed- 
ings just as they may not do so in other proceedings. 
Baltimore & O. R. Co. v. United States, 279 U.S. 781 (1929) 
(Br., at 40-41) involved the restitution of payments made 
by one carrier to another under an LC.C. order subse- 
quently held to be erroneous, and did not concern in any 


25 E.g., Schilling v. Rogers, 363 U.S. 666, 677 (1960); Skelly Oil Co, v. 
Phillips Co., 339 U.S. 667, 671-672 (1950); Goldstein v. Johnson, 87 U.S. 
App. D.C. 159, 184 F.2d 342, 343 (1950). 
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way the jurisdiction of the courts to award damages for 
violations of collective bargaining agreements.** The prin- 
cipal argument by the BLF&E (Br., at 41-42, 45) is based 
upon the Southern Pacific decision by this Court. As we 
have already demonstrated (pp. 27-30, supra), that case 
concerned the application of the claims and grievance pro- 
cedure to claims based upon direct violations of Award 
282 during the period of the Award, and does not extend 
to claims based upon violations of collective bargaining 
agreements or arising after expiration of the Award. 
Moreover, the same argument by the BLF&E was rejected 
sub silentio by this Court in its 1969 decisions in this 
litigation (see pp. 30-31, supra). 


United Ind. Wkrs. of Sea. I.U. v. Board of Tr. of Gal- 
veston Wh., 400 F.2d 320 (5th Cir., 1968) (Br., at 45-46), 
according to the Fifth Circuit, did not involve ‘‘a grievance 
dispute, nor a matter of interpretation or application of a 
collective bargaining agreement’”’ (id., at 327), and that 
case recognized the ‘‘exclusive jurisdiction’’ of Section 


3 adjustment boards where—as here—such claims or griev- 
ances are involved. In Mungin v. Florida East Coast Rail- 
way Company, 416 F.2d 1169 (5th Cir., 1969) (Br., at 46), 
the Fifth Circuit simply followed its prior Galveston 
Wharves decision where the claims did not involve a 
“breach of contract’? (id., at 1177). Richardson v. Texas 


26 Even where otherwise applicable, the restitution remedy applied in Balti- 
more § O. R. Co. and similar cases applies only insofar as one party may be 
required to restore what he has wrongfully received from another, and cannot 
be used to evade the established rule that recoverable damages as a result 
of an order found on appeal to be erroncous are limited to the amount of the 
bond. Greenwood County v. Duke Power Co., 107 F.2d 484, 487 (4th Cir., 
1939) ; United Motors Service v. Tropic-Aire, 57 F.2d 479, 483-484 (8th Cir., 
1932); Tenth Ward Road Dist. No. 11 v. Texas § P. Ry. Co., 12 F.2d 245, 
247-248 (5th Cir., 1926); Monolith Portland Mid. Co. v. Eeconstruction F. Co., 
128 F. Supp. 824, 877-878 (S.D. Cal., 1955) modified on other grounds, 240 
F.2d 444 (9th Cir., 1957). Here, the carriers did not receive anything from 
the BLF&E or the firemen and no bond was required. Moreover, restitution 
is not a matter of right, but rests in the discretion of the trial court. 
Atlantic Coast Line v. Florida, 295 U.S. 301, 310 (1935). 
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and New Orleans Railroad Co., 242 F.2d 230 (Sth Cir., 
1957) (Br., at 47), involved discrimination against Negro 
employees in breach of the statutory duty of fair repre- 
sentation. The Supreme Court has established that such 
claims do not come within Section 3 because that Section 
by its own terms applies to disputes between employees 
and carriers rather than between employees and their un- 
ion. Conley v. Gibson, 355 U.S. 41, 44-45 (1957). The 
fact that a carrier cooperated in the discrimination and 
‘is made a party to insure complete and meaningful re- 
lief’’ does not obviate the fact that ‘‘in essence the ‘dis- 
pute’ is one between some employees on the one hand and 
the union and management together on the other, not one 
‘between an employee or group of employees and a carrier 
or earriers.’’’ Glover v. St. Louis S. F. R. Co., 393 U.S. 
324, 329 (1969). But where the carrier’s actions ‘‘were 
not part of a combined attempt to discriminate,’’ and in- 
volved ‘‘a violation of [employees’] rights under the col- 
lective bargaining agreement,”’ claims against the carrier 
eame ‘‘within the exclusive primary jurisdiction’’ of a 
Section 3 adjustment board. O’Mara v. Erie Lackawanna 
Railroad Company. 407 F.2d 674, 679 (2d Cir., 1969), aff’d, 
397 U.S. 25 (1970). 


To conclude this aspect of our argument, no one can es- 
tablish that he was deprived of any thing to which he was 
entitled with respect to the matter involved in these ap- 
peals unless he establishes that he had a right under the 
BLF&E’s agreements with the carriers to be used on a 
particular assignment subject to the Oregon or Washing- 
ton ‘‘full crew’’ laws prior to their repeal and that he was 
not so used. And, we submit that the exclusive jurisdic- 
tion of Section 3 adjustment boards over claims or griev- 
ances thus based upon alleged violations of collective bar- 
gaining agreements cannot now be reasonably doubted. 
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B. The Claims Asserted by the BLF&E Are Barred If the 
Claimants Did Not Comply With the Claims and Grievance 
Procedure Established by Agreement With the BLF&E 


In Section 17 of a national agreement entered into by the 
BLF&E and the carriers on August 11, 1948, they agreed 
upon a procedure for handling ‘‘[a]]l claims or grievances 
arising on and after November 1, 1948... .’’ The text 
of Section 17 is set forth in Appendix B hereto.** Under 
that procedure, claims and grievances ‘‘must be presented 
in writing by or on behalf of the employee involved, to the 
officer of the company authorized to receive same, within 
sixty days from the late of the occurrence on which the 
claim or grievance is based.’’ Provision is made for ap- 
peals, if a claim is disallowed, up to ‘‘the highest officer 
designated [by the carrier] to handle claims and griev- 
ances,’’ within specified time limits, and if the highest of- 
ficer disallows the claim it ‘‘shall be barred unless within 
six months from the date of said officer’s decision proceed- 
ings are instituted by the employee or his duly authorized 


representative before a tribunal having jurisdiction pur- 
suant to law or agreement of the claim or grievance in- 
volved.”’ 


If the Section 3 adjustment boards have exclusive juris- 
diction of any claims or grievances involved in these ap- 
peals, as we have demonstrated, then those boards obvious- 
ly are the ones who must initially decide the consequences 
of a failure to comply with this claims and grievance pro- 
cedure. We think it sufficient merely to note our view 
that the boards should conclude that such claims are barred 
if not filed or appealed within the required time limits. 
See, e.g., Laday v. Chicago, Milwaukee, St. Paul & Pacific 
R. Co., 422 F.2d 1168, 1170 (7th Cir., 1970) ; Atlantic Coast 
Line R. Co. v. Pope, 119 F.2d 39, 43-44 (4th Cir., 1941). 
Section 17 of the 1948 agreement expressly so provides and 


27 Section 17 has been included in the record below on a number of occa- 
sions, including paragraph 18 of the Affidavit of John P. Hiltz, Jr. filed on 
November 5, 1969. 
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Section 3 First (i) of the Railway Labor Act expressly re- 
quires that claims and grievances ‘‘be handled in the usual 
manner up to and including the chief operating officer of 
the carrier designated to handle such disputes... .’? We 
urge in this regard, however, only that the Court make 
clear that the matter is one for the adjustment boards to 
decide because of the suggestion by the BLF&E below that 
Judge Corcoran’s order relieved the claimants of any obli- 
gation to comply with the claims and grievance procedure 
—a reading of that order which we do not believe to be 
justified but which caused the carriers to cross appeal so 
as to be certain that their position is fully protected. 
See pp. 17-18, supra. 


But if the courts have jurisdiction of the claims being 
asserted by the BLF&E, then the courts must decide 
whether those claims are barred if the BLF&E has not com- 
plied with the agreed claims and grievance procedure. 
And we submit that a failure to comply does bar the 


claims. We note that the 1948 agreement does not except 
claims ultimately coming within the jurisdiction of a court 
rather than a Section 3 adjustment board. Rather, the 
procedure thus established applies in terms to ‘‘[a]ll claims 
or grievances’’ and provides time limits upon the institu- 
tion of proceedings before any ‘‘tribunal having jurisdic- 
tion pursuant to law or agreement of the claim or griev- 
ance involved.’’ 


The Supreme Court has held that: ‘‘As a general rule 
in eases to which federal law applies, federal labor policy 
requires that individual employees wishing to assert con- 
tract grievances must attempt use of the contract griev- 
ance procedure agreed upon by employer and union as the 
mode of redress.’? Republic Steel v. Maddox, 379 U.S. 
650, 652 (1965). ‘‘Since the employee’s claim is based 
upon breach of the collective bargaining agreement, he is 
bound by terms of that agreement which govern the man- 
ner in which contractual rights may be enforced. For this 
reason, it is settled that the employee must at least at- 
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tempt to exhaust exclusive grievance and arbitration pro- 
cedures established by the bargaining agreement.’’ Vaca 
v. Sipes, 386 U.S. 171, 184 (1967). This doctrine is ap- 
plicable to claims by employees under the Railway Labor 
Act. E.g., Howard v. St. Lowis-San Francisco Railway 
Company, 361 F.2d 905, 912 (8th Cir, 1966); Hooser v. 
Baltimore and Ohio Railroad Company, 279 F.2d 197 (7th 
Cir., 1960). This means, among other things, that a pro- 
ceeding in court is barred if not brought within the time 
specified in the claims and grievance procedure, even if 
the court otherwise would have jurisdiction of such a 
claim. Breeland v. Southern Pacific Company, 231 F.2d 


141 F. Supp. 347, 355-356 (D. Col. 1956), aff’d on basis of 
opinion below, 239 F.2d 863 (10th Cir., 1956). See, also, 
Transcontinental Air v. Koppal, 345 U.S. 653 (1953). 


While this Court held that claims based upon direct vio- 
lations of Award 282 were not subject to the claims and 
grievance procedure in the Southern Pacific case, we have 


demonstrated (pp. 27-29, supra) that such claims were 
distinguished from claims based upon violation of a col- 
lective bargaining agreement. And, we see no reason why 
the BLF&E and the employees it represents should be re- 
lieved from compliance with a procedure to which the 
BLF&E agreed. This is not a situation in which the 
union is antagonistic to the claims of the employees, as in 
Glover v. St. Louis-S. F. R. Co., 393 U.S. 324 (1969). See 
Slagley v. Illinois Central Railroad Company, 397 F.2d 546, 
549-552 (7th Cir., 1968). Moreover, the BLF&E says that 
it understood even the May 12, 1966 judgment by the Dis- 
trict Court to hold that Award 282 did not modify the 
National Diesel Agreement in regard to erews subject 
to the Oregon or Washington ‘‘full crew’’ laws prior to 
their subsequent appeal, so the BLF&E has no possible ex- 
cuse for failing to submit claims under the claims and 
grievance procedure if a fireman was not used on such a 
crew as required by the National Diesel Agreement. 
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Consequently, if the BLF&E or the individual claimants 
did not comply with the requirements of the claims and 
grievance procedure as the BLF&E asserts (Br., at 23, fn. 
2), this in itself requires those claims to be dismissed even 
if the District Court has jurisdiction of the claims.** 


C. Even if the District Court Has Jurisdiction and the Claims 
Are Not Otherwise Barred, Only Compensatory Damages 
May Be Recovered 


If we are correct in our view that the Section 3 adjust- 
ment boards have exclusive primary jurisdiction of claims 
based upon a failure by the carriers to use firemen in Ore- 
gon or Washington in violation of the National Diesel 
Agreement, those boards obviously must determine all is- 
sues going to the damages recoverable by the claimants. 
And even if this Court should reverse the court below and 
direct it to assume jurisdiction to decide such claims, we 
see no reason why the Court should decide the damage 
issues at this time. The District Court did not reach those 


issues in view of its jurisdictional holding, and there is no 
factual record concerning the circumstances relevant to any 
particular claim. 


Nevertheless, since the BLF&E has devoted the bulk of 
its argument (Br., at 25-39) to a contention that the car- 
riers’ wage savings should be awarded as damages without 
regard to the actual losses incurred by the claimants, we 
will briefly summarize the basis for our view that only ac- 
tual damages may be awarded even if the claims are other- 
wise valid and within the jurisdiction of the District Court 
to remedy. That is, any person who can establish that he 
was injured as a proximate result of a carrier’s failure 
to use a fireman in violation of the National Diesel Agree- 
ment is entitled to compensatory damages measured by 
the compensation he would have received from the carrier 


28 Many if not all of the claims may also be barred by the statute of limita- 
tions (see fn, 22, p. 28, supra), but that cannot now be determined as none 
of the claims has yet been asserted in identifiable form. 
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if used as required, reduced by the compensation he ac- 
tually earned (or, by the exercise of reasonable diligence, 
could have earned) from other work during the period in 
question. 


This is the general common law rule regarding damages 
for breach of an employment contract, 11 Williston on Con- 
tracts $$ 1358, 1359 (3d ed.), and is an aspect of the 
broader principle that damages for breach of contract are 
intended to compensate those injured by such breaches 
for their actual losses, taking into account their duty to 
mitigate damages, id., $§ 1338, 1353. 

This was the rule followed by the federal courts in re- 
viewing Section 3 adjustment board awards when, prior to 
the 1966 amendments to Section 3, they made de novo deter- 
minations of the money to be awarded.” Brotherhood of 
Railroad Trainmen v. Denver & R.G.W. R. Co., 338 F.2d 
407, 409-410 (10th Cir., 1964) ; Atlantic Coast Line R. Co. 
v. Brotherhood of Ry., Etc., 210 F.2d $12, 814-815 (4th Cir., 


1954); Raabe v. Florida East Coast Railway Company, 
259 F. Supp. 351, 355 (M.D. Fla., 1966) ; Odom v. Thompson, 
85 F. Supp. 477, 482 (ND. Ala., 1949) ; Cook v. Des Moines 
Union Ry. Co., 16 F. Supp. 810, 815 (S.D. Towa, 1936). 
This is the rule applied by the courts when an employee 
is discharged in violation of the Railway Labor Act (rather 


29 See Gunther v. San Diego § A. E. R. Co., 382 U.S. 257 (1965), for the 
power of the courts prior to 1966 ‘‘to determine the size of the money award.’’ 
Id., at 264. It has been held that the measure of damages adopted by an 
adjustment board is not subject to review under the 1966 amendments. 
Diamond vy. Terminal Railway Alabama State Docks, 421 F.2d 228, 235 (5th 
Cir., 1970); Brotherhood of Rail, Train, v. Denver § R.G.W. R. Co., 370 F.2d 
833 (10th Cir., 1966). The practice of the adjustment boards in this regard 
varies. See Sweeney Vv. Florida East Coast Railway Company, 389 F.2d 113, 
116 (5th Cir, 1968); Louisville §- Nashville R. Co. v. Brotherhood of Loc. 
Eng., 190 F. Supp. 829, 835-836 (W.D. Ky., 1961), aff’d, 373 U.S. 33 (1963). 
It has been stated that the ‘‘wide latitude’’ exercised by the adjustment 
boards in determining the amount of damages ‘‘can rationally be explained 
in terms of the collective bargaining agreement’’ and the ‘‘custom and prac- 
tice’’ followed thereunder. Brotherhood of Railroad Train. v. Central of Ga. 
Ry. Co., 415 F.2d 403, 415-416 (Sth Cir., 1969). 
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than of a collective agreement—see p. 34, supra), United 
Ind. Wkrs. of Sea. I. U. v. Board of Tr. of Galveston Wh., 
400 F.2d 320, 328 (5th Cir., 1968), including violations of 
the Act’s fair representation requirement (see p. 35, su- 
pra). Brady v. Trans World Airlines, Inc., 401 F.2d 87, 
103 (3d Cir., 1968) ; Cunningham v. Erie Railroad Company, 
243 F. Supp. 571, 576 (S.D.N.Y., 1965), aff’d, 358 F.2d 
640 (2d Cir., 1966) ; Mitchell v. Gulf, Mobile € Ohio R. Co., 
91 F. Supp. 175, 187 (N.D. Ala., 1950) aff’d, 190 F.2d 308 
(5th Cir., 1951) ; cf., Skinner v. Lynch, 245 Or. 20, 418 P. 2d 
498, 500-501 (1966), 420 P.2d 58 (1966). 


This is the rule applied by the NLRB in awarding back 
pay to persons deprived of employment rights in viola- 
tion of the National Labor Relations Act. Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 197-200 (1941); Re- 
public Steel Corp. v. Labor Board, 311 U.S. 7 (1940). See 
Parker, Monetary Recovery under the Federal Labor Stat- 
utes, 45 Tex. L.R. 881, 883-892 (1967). Indeed, the con- 
curring opinion by Mr. Justice Harlan in Carpenters Local 
v. Labor Board, 365 U.S. 651, 656-660 (1961), which the 
BLF&E quotes at the commencement of its argument (Br., 
at 25), recognized and relied upon the cases so holding as 
establishing the broader principle—applied by the Court 
in that case—that the sanctions applied by the NLRB must 
be remedial rather than punitive. That principle is so fun- 
damental that it limits the otherwise broad discretion of the 
NLBB in fashioning remedies under its statutory mandate 
(29 U.S.C. §160(c)) ‘‘to take such affirmative steps, in- 
cluding reinstatement of employees with or without back 
pay, as will effectuate the policies’? of the Act. See, e.g., 
NLRB v. Rutter-Rex Mfg. Co., 396 U.S. 258, 262-263 (1969) ; 
Carpenters Local v. Labor Board, supra at 655; Phelps 
Dodge Corp. v. Labor Board, supra, at 194. Furthermore, 
the rule that we advocate is applied by the courts in suits 
for breach of a collective bargaining agreement authorized 
by Section 301 of the National Labor Relations Act (29 
U.S.C. $185), United Protective Workers v. Ford Motor 
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Co., 223 F.2d 49, 52-53 (7th Cir., 1955), and recovery in all 
suits under Section 301 is limited to actual damages after 
taking into account the duty to mitigate. Local 127, United 
Shoe Workers v. Brooks Shoe Mfg. Co., 298 F.2d 277, 278, 
283-286 (3d Cir., 1962); International L. & W. Union v. 
Hawaiian Pineapple Co., 266 F.2d 875, 880 (9th Cir., 1955) ; 
United Electrical, R. & M. Workers v. Oliver Corp., 205 F.2d 
376, 388 (Sth Cir., 1953) ; cf., Vaca v. Sipes, 386 U.S. 171, 
195-198 (1967) ; Teamsters Union v. Morton, 377 U.S. 252, 
260-261 (1964). See Parker, supra at 894-907. 


We have noted (p. 19) that at most the carriers will 
escape from paying compensation for work that was not 
performed and from which they received no benefit, so that 
a ‘‘windfall’? would result only if the carriers should be 
required to pay persons who were not injured or to make 
more than whole persons who were injured. But however 
that may be, the foregoing decisions demonstrate conclu- 
sively, we believe, that there is no principle of law requiring 
a carrier to pay more than is necessary to make whole those 
who establish that they have been injured by being deprived 
of employment to which they were entitled by either a con- 
tract or a statute. 


Perhaps we should note that we have no quarrel with the 
principle (see BLF&E Br., at 28-30) that, where a plain- 
tiff has established the fact of his injury, the amount of his 
damages need not be established with precision. But the 
particular claimant must prove the fact of his injury (not 
that of someone else or the publie generally), and even as 
to amount the evidence ‘‘must show the extent of damages 
as a matter of just and reasonable inference, although the 
result be approximate,’’ and the amount of damages can- 
not ‘“‘be determined by mere speculation or guess. .. .”’ 
Story Parchment Co. v. Paterson Co., 282 U.S. 555, 563 
(1931). See, eg., Anderson v. Mt. Clemens Pottery Co., 
328 U.S. 680, 688 (1946) ; Bigelow v. RKO Radio Pictures, 
327 U.S. 251, 264 (1946). For example, back pay awarded 
to an ex-employee who had no right to be re-employed and 
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thus could not establish that he would have been re-em- 
ployed but for an unlawful discrimination necessarily was 
based upon ‘‘conjecture’’ and was set aside in NV.L.R.B. v. 
Baking Corporation, 273 F.2d 407, 411 (2d Cir., 1959). 
Firemen who had no right to be used after exceeding a 
certain mileage could not recover damages for not being 
used in excess of that mileage limit despite discrimination 
by their union in violation of the duty of fair representa- 
tion. Skinner v. Lynch, supra. Where railroad employees 
failed to present any proof of the amount of their individual 
damages from a proven breach by a carrier of a collective 
agreement, no damages could be awarded. Cook v. Des 
Moines Union Ry. Co., supra, at 815. 


It is obvious, of course, that only an individual who had a 
right to be used as a fireman on a particular crew could be 
injured by the failure of a carrier to use a fireman on that 
erew. The BLF&E as an entity cannot ride a locomotive 
and has not been injured by the failure to use a fireman.” 
“Proof of the breach and of the measure of damages’’ by 
those allegedly deprived of rights under a collective bar- 
gaining agreement ‘‘both depend upon proof of the exist- 
ence and duration of separate employment contracts be- 
tween the employer and each of the aggrieved employees,’’ 
as well as upon proof that the collective agreement itself 
was violated. Auto Workers v. Hoosier Corp., 383 U.S. 
696, 706 (1966).3 Even where unions are authorized by 
Section 301 of the National Labor Relations Act (which has 
no counterpart in the Railway Labor Act) to sue on behalf 
of their members as a class, the injury to and damages 
recoverable by each member of the class must be separately 
established. Syres v. Oil Workers International Union 
Local 23, 257 F.2d 479 (5th Cir., 1958). ‘‘Wages are, of 


30 Cf., United Protective Workers v. Ford Motor Co., supra at 54; Inde- 
pendent Industrial Wkrs.’ U. v. Humble Oil § Refining Co., 219 F. Supp. 546, 
549 (S.D. La. 1963), aff’d, 337 F.2d 321 (5th Cir., 1964); Townsend v. 
National Railroad Adjustment Board, 117 F. Supp. 654, 659 (ND. Ill, 1954). 


31 See, also, id. at 700; Telegraphers v. Ry. Express Agency, 321 U.S. 342 
(1944) ; Cox, Rights Under a Labor Agreement, 69 H.L.R. 601, 619 (1956). 
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course, separately and individually earned. Promotions 
and failures to promote are peculiar to the individual em- 
ployee.’’ Id., at 483. Thus, while damages ‘‘may some- 
times be recovered in a class action ..., where the damages, 
if recovered would be in different amounts to separate 
individuals, the persons entitled thereto must be made par- 
ties or intervenors before the damages can be awarded.’’ 
Id., at 484. See, also, fn. 20, p. 27, supra. 


The BLF&E contends (Br., at 42-44) that it has been 
damaged as an entity insofar as the expenses of litigation 
and lost dues are concerned. In regard to the expenses of 
litigation, those are items of costs rather than of damages 
which normally are awarded only to ‘‘the prevailing 
party,’’ Rule 54(d) F.R. Civ. P—a status that the BLF&E 
does not presently occupy. We note that in ‘‘general, ex- 
cept where there is a valid contractual provision for award 
of attorneys’ fees, or a specific provision in a federal stat- 
ute for such an award ..., or where a pertinent state stat- 
ute so provides, the prevailing party in an action in a fed- 
eral court is not entitled to counsel fees, whether by way of 
damages or costs.’”? Wolf v. Cohen, 126 U.S. App. D.C. 
423, 379 F.2d 477, 480 (1967), and cases there cited. This 
rule has been applied in suits by unions to enforce collec- 
tive bargaining agreements. New Park Mining Co. v. 
United Steelworkers of America, 288 F.2d 225, 228 (10th 
Cir., 1961); cf., Brady v. Trans World Airlines, supra at 
105; Townsend v. National Railroad Adjustment Board, 
supra at 659. See Parker, supra at 896.% 


32 For the inapplicability in situations. such as the one hero of the ‘‘fund’’ 
cases relied upon by the BLF&E (Br., at 44), sec, ¢.g., Cutler v. American 
Federation of Musicians of U.S. and Can., 231 F, Supp. 845, 848-849 (S.D. 
N.Y., 1964), aff’d on basis of opinion below, 366 F.2d 779 (2d Cir., 1966), 
and cases there cited. See, also, 6 Moore, Federal Practice, at 1348-1354 
(2d ed.) The ‘‘class’’ cases, as Mills v. Electric Auto-Lite, 396 U.S. 375, 394 
(1970), explained, involve situations in which ‘‘the court’s jurisdiction over 
the subject matter of the suit makes possible an award that will operate 
to spread the costs proportionately among the members of the class.’’ They 
do not justify the award of attorney’s fees against parties, such as the 
carriers here who are neither members of the class nor in a position to 
‘¢spread the costs proportionately among the members of the class.’’ 
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In regard to the alleged loss of union dues, there has been 
and can be no showing of such a loss. This is not a case 
in which an employer failed to checkoff dues as required 
by a collective agreement, or failed to enforce a ‘‘union 
shop’’ agreement,“ or improperly discharged ‘‘dues pay- 
ing members.’’** The BLF&E concedes that the carriers 
did not improperly discharge anyone, and there is no sug- 
gestion that the carriers interfered in any way with the 
payment of union dues by their employees. Insofar as 
union shop agreements with unions representing employees 
‘tin engine, train, yard, or hostling service’’ are concerned, 
the statute itself provides that the ‘‘requirement of mem- 
bership in a labor organization ... shall be satisfied . . . if 
said employee shall hold or acquire membership in any one 
of the labor organizations, national in scope, organized in 
accordance with this Act and admitting to membership em- 
ployees of a craft or class in any of said services....”’ 45 
U.S.C. § 152 Eleventh (c). See, e.g., Birkholz v. Dirks, 391 
F.2d 289 (7th Cir., 1968), O’Connell v. Erie Lackawanna 
Railroad Company, 391 F.2d 156 (2d Cir., 1968). Thus, a 
new fireman hired by a carrier may join the Brotherhood 
of Locomotive Engineers, for example, rather than the 
BLF&E even if the BLF&E represents the craft of firemen 
and has a union shop agreement. Hence, it is impossible for 
the BLF&E to establish that if additional firemen had been 
hired they would have joined and paid dues to the BLF&E. 
Cf., N.L.R.B. v. Baking Corporation, supra at 411. More- 
over, Section 2 Fourth of the Act makes it unlawful for 
‘Cany carrier ... to use the funds of the carrier in maintain- 
ing or assisting or contributing to any labor organization. 

..? 45 U.S.C. § 152 Fourth. 

$3 See New Park Mining Co. v. United Steelworkers of America, supra; 
Modine Mfg. Co. v. Grand Lodge Int. Ass’n of Mach., 216 F.2d 326 (6th 
Cir., 1954). 

MU See Burlesque Artists Ass’n v. I. Hirst Enterprises, Inc., 267 F.2d 414 
(3d Cir., 1959). 

35 See Local 127, United Shoe Workers v. Brooks Shoe Mfg. Co., supra 
at 282. 
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D. Even If the District Court Has Jurisdiction, an Accounting 
Is Not an Appropriate Procedure 


The District Court did not reach the issue of whether 
an equitable accounting would be appropriate in the circum- 
stances of this case in view of its holding that the Section 
3 adjustment boards have exclusive primary jurisdiction 
of the claims being asserted by the BLF&KH, and we see no 
need for this Court to decide that issue on this appeal even 
if it should reverse that jurisdictional ruling. Indeed, it is 
not clear to us whether the BLF&E seeks a ruling here on 
the issue. To avoid any possible implication to the con- 
trary, however, we will briefly show that an accounting 
would not be appropriate. 


An equitable accounting is truly an extraordinary pro- 
cedure, as the BLF&E’s motion demonstrates. It has the 
effect of shifting to the defendant the burden of proving 
that nothing is due to the plaintiff, or if some money is 
due, the amount thereof. Rosenak v. Poller, 110 U.S. App. 
D.C. 205, 290 F.2d 748, 749-750 (1961). Consequently, the 
availability of that procedure is severely limited to situa- 
tions in which no adequate remedy at law is available. In 
a proceeding that fundamentally constitutes an action for 
damages, ‘‘the plaintiff must show that the ‘accounts be- 
tween the parties’ are of such a ‘complicated nature’ that 
only a court of equity can satisfactorily unravel them.’’ 
Dairy Queen v. Wood, 369 U.S. 469, 478 (1962). The Court 
observed in that case that a result of the development of 
modern procedures as provided in the Federal Rules of 
Civil Procedure ‘‘the burden of such a showing is consid- 
erably increased, and it will indeed be a rare case in which 
it can be met .... The legal remedy cannot be character- 
ized as inadequate merely because the measure of damages 
may necessitate a look into the [defendant’s] business 
records.’’ Id., at 478-479. No such showing has been made 
here by the BLF&E. Even if the BLF&E does not now 
possess the necessary information to attempt to prove dam- 
ages, it could ‘‘by means of familiar discovery devices ob- 
tain any information in the hands of [the carriers] or 
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others it needed to establish its allegations as to damages.”’ 
Arnold Productions, Inc. v. Favorite Films Corporation, 
298 F.2d 540, 542-543 (2d Cir., 1962). 


Moreover, an accounting normally is not granted unless 
there is a confidential or fiduciary relationship between the 
parties, which relationship must be shown by the plaintiff. 
See, e.g., Equitable Life Ass. Soc. v. Brown, 213 U.S. 25 
(1909) ; Arnold Productions, Inc. v. Favorite Film Corpo- 
ration, supra at 542; Broderick v. American General Corpo- 
ration, 71 F.2d 864, 867 (4th Cir., 1934) ; Cafritz v. Corpo- 
ration Audit Co., 60 F. Supp. 627, 631 (D. D.C., 1947), 
aff’d in relevant part, 81 U.S. App. D.C. 839, 156 F.2d 839 
(1946); Lerner v. Glickstein & Terner, 283 N.Y. 299, 28 
N.E.2d 846, 847 (1940); ef., 16 D.C. Code §101. No such 
relationship exists or has been shown to exist between the 
carriers and the BLF&E. 


E. The Northern Pacific’s Agreements With the BLF&E 


Both the Northern Pacific and the SP&S made agreements 
with the BLF&E, after the expiration of Award 282, which 
established work rules governing the use of firemen on 
those carriers that differed from the work rules previously 
established by either the National Diesel Agreement or by 
Award 282. The carriers and unions have recognized 
throughout this litigation that the work rules found to apply 
after the expiration of Award 282, whether established by 
agreement or by that Award, could be changed by subse- 
quent agreements or otherwise in accordance with the Rail- 
way Labor Act, and this Court repeatedly so recognized 
in its 1967 decision. See 385 F.2d, at 587, 593, 594-604, 609. 
The BLF&E contended in the District Court, however, that 
both its agreements with the Northern Pacific and its agree- 
ments with the SP&S were intended to have only interim 
application, insofar as they applied to crews on which the 
use of a fireman was required by the Oregon or Washing- 
tin ‘‘full crew’? laws prior to their appeal, pending a final 
decision by the courts on the ‘‘full crew’’ issue. The 
BLF&E hag abandoned that contention insofar as its agree- 
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ments with the SP&S is concerned, and does not contest on 
these appeals the decision below (A 208-209) that those 
agreements modified the National Diesel Agreement and 
govern the use of firemen by the SP&S, including the use 
of firemen on crews subject to the Oregon or Washington 
‘full crew”? laws prior to their repeal. Hence, we shall 
not further discuss the agreements between the BLF&E 
and the SP&S in this brief. 


The BLF&E does attack on this appeal the similar ruling 
that was made by the District Court (A 209-210) in regard 
to the BLF&E’s agreements with the Northern Pacific, and 
renews (Br., at 48-50) its contention below,” although in a 
rather perfunctory manner. The basie agreement in ques- 
tion is a Memorandum of Agreement (A 69-75), executed 
on January 29, 1968 (A 81, 91), implementing a Memoran- 
dum of Understanding (A 67-68) executed on January 9, 
1968 (A 81, 91).27 A Compilation of Questions and An- 
swers (A 98-114), dated March 1, 1968 and agreed to by 


both sides, set forth the parties’ understanding as to the 
manner in which the Memorandum of Agreement was to 
be applied in a variety of specific circumstances (A 87). 
In addition, on various dates between February 6, 1968 


36 The BLF&E does not adopt the position, first asserted and subsequently 
rejected by Judge Coreoran (see pp. 16-17, supra), that the agreements were 
concerned with the seniority rights of firemen rather than with the crews on 
which firemen are to be used, and thus did not modify the National Diesel 
Agreement. Thus, there is no need for us to demonstrate the error of that 
interpretation in this brief, other than to refer to the uncontradicted Supple- 
mental Affidavit of G. M. deLambert (A 172-186) that convinced Judge Cor- 
eoran that his initial conclusion was erroneous. Judge Corcoran’s admitted 
error in that regard does demonstrate, however, the advantages of having 
such issues deeided by Section 3 adjustment boards familiar with the ‘‘rail- 
road jargon.’? Sce p. 33, supra. He apparently was led astray by 2 failure 
to recognize that provisions in the agreements whereby assignments would 
be ‘‘withdrawn from seniority action’’ meant, in ‘‘railroad jargon,’’ that 
the Northern Pacific did not have to use a fireman on such crews. See A 175, 
177-178. 

37 Even prior to that time, in April and May of 1967, the Northern Pacific 
and the BLF&E entered into two agreements (A 126-130) that modified the 
National Diesel Agreement (and the Award 282 rules) as applied in certain 
seniority districts that included portions of the State of Washington (A 121- 
124). Those agreements were cancelled by the Memorandum of Agreement 
(A 90, 124). 


a 
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and October 27, 1969 the Northern Pacific and the BLF&E 
entered into agreements supplementing or modifying the 
Memorandum of Agreement (A 86-90, 93-97, 115-120, 183- 
184, 188-191). 

We want to make very clear that in our opinion the 
District Court did not have jurisdiction to construe those 
collective agreements if there is any bona fide dispute con- 
cerning their meaning. They were made after P.L. 88-108 
and Award 282 expired, after the litigation concerning the 
effect of that expiration was instituted, and after the 1967 
decision by this Court in that litigation. Unless P.L. 88- 
108 permanently repealed Section 3 of the Railway Labor 
Act insofar as agreements between the carriers and the 
BLF&E are concerned, we do not see how disputes over 
the meaning of such agreements could possibly come within 
the jurisdiction of the courts rather than of Section 3 ad- 
justment boards to decide. And, of course, there is no 
basis in P.L. 88-108, its legislative history or anything else 
to support an argument that that statute was intended to 


or did effect such a repeal of Section 3. See pp. 26-29, 
supra. We demonstrate below, however, that the BLF&EH’s 
argument in this regard is so frivolous that there is no 
true or bona fide dispute over the fact that the agreements 
in question did modify the National Diesel Agreement as 
the District Court concluded.** 


38 Of course, even when the meaning of an agreement is clear beyond bona 
fide dispute, the courts do not have jurisdiction of claims for damages based 
upon a misapplication of the agreement. Section 3 First (i) of the Railway 
Labor Act gives the adjustment boards exclusive primary jurisdiction over the 
‘‘application of agreements’? and ORE ‘grievances’? as well as over ‘‘the 
interpretation . .. of agreements.’’? And even when the violation of an 
agreement is undisputed, there may be issues as to who has been injured, 
the compensation to which he is entitled, the application of the claims and 
grievance procedure, ete., which must be resolved by an adjustment board. 
See pp. 21-25, 32-33, supra. But where only the ‘‘interpretation’’ of an 
agreement is involved, as in a suit to mandate future compliance or to enjoin 
a threatened strike, and the position of one side or the other is too insub- 
stantial to create a bona fide dispute, there is nothing for an adjustment 
board to decide. See, ¢.g., Switchmen’s Union of North America v. Southern 
Pacific Co., 398 F.2d 443, 446-447 (9th Cir., 1968); Southern By. Co. v. 
Brotherhood of Loc. Fire. § Eng., supra, 384 F.2d at 327. 
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The Northern Pacifie operated over some 6700 miles of 
track stretching across the northern tier of states between 
points in Wisconsin and Minnesota and points in Wash- 
ington and Oregon. While it had substantial operations in 
Washington and limited operations in Oregon, most of its 
operations were outside those states. A. 77. The work 
rules established hy the-Memerandum-of—Agreement were 
made effective on March 16, 1968 (A 74), and that agree- 
ment expressly “modified” all_prigr_ “agreements, rules, 
regulations, interpretations and practices, however estab- 
Tished’” insofar as inconsistent with those new wor tiles 
(X73, 83, 85), meluding “any agreements, understandings 
or practices that are in effect on a local or division basis’’ 
since the parties intended that ‘‘this Memorandum of 
Agreement shall be adopted on a system basis without 
change”’ (A 73, 83, 85, 176). The agreement resulted from 
a request by the BLF&E that two work rules_establis 


D Sul f Award 282) be changed in a 
manner that would benefit the firemen employed by _t 
earrier as of Mare at was i 
turn the M&K agreed to work rules that ultimately would 
enable the carrier to reduce the use of firemen to a lower 
level than would I én possible under the work rules 
replaced by that agreement, by eliminating the requirement 
that firemen be used on ‘‘vetoed’’ crews and on crews as 
to whith-the Nanomail Diescl Agreement continued to apply 
: as a result of the ‘ful as run’’ rulings in 

this Court’s 1967 decision. A 67, 81-83, 182. 


As summarized without contradiction by the official of 
the Northern Pacific who signed the Memorandum of 
Agreement, the work rules thus adopted and placed into 
effect on March 16, 1968 throughout the carrier’s entire 
system basically provided (A 173) that: 


‘‘The only ‘must fill’ positions—.e., positions in which 
the Northern Pacific has to use firemen under all cir- 
cumstances—are the passenger and hostler assign- 
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ments. The Northern Pacific does not have to hire 
firemen in addition to those employed on March 16, 
1968 unless and until additional firemen are needed in 
the particular seniority district to man such must-fill 
assignments. The firemen employed by the carrier on 
March 16, 1968 had to man the must-fill assignments, 
but otherwise were permitted to select and were as- 
signed on that date to the crews that they preferred. 
The fireman’s positions on all crews (other than the 
must-fill positions) not so selected were blanked or 
abolished. As the firemen who were employed on March 
16, 1968 thereafter are promoted to engineer, die, re- 
tire, or otherwise are removed from employment as 
firemen by natural attrition, the number of crews on 
which firemen are used is reduced until firemen are 
being used on only the must fill passenger and hostler 
positions. When the number of such firemen in a 
seniority district has been reduced to a point where 
it becomes apparent that they will not be sufficient to 
man the passenger and hostler assignments, the parties 
may designate or ‘veto’ 10% of the freight and yard 
crews in the seniority district and the Northern Pacific 
thereafter is required to use a fireman on the crews 
thus vetoed. Hence, additional firemen would then 
have to be hired to assure that the vetoed assignments 
and the passenger and hostler assignments were 
manned, but such new employees do not have any right 
to be used other than in those must-fill positions, and 
the Northern Pacific can continue to blank the fire- 
man’s position on all other crews.”’ 


See A 81-83, 175-180 for additional details, including ref- 
erences to the particular provisions of the agreements that 
established the various aspects of the new work rules as 
thus summarized. 


The BLF&E relies upon the provision in Section 15 of the 
Memorandum of Agreement (A 75) that ‘‘nothing in this 
Agreement will prejudice the position of any party in any 
litigation or pending Section 6 notices involving the issues 
in Award 282,’’ the assertion by its general chairman in an 
affidavit (A 65) that Section 15 was intended to reflect an 
understanding by the parties ‘‘that the BLF&E would have 
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the benefit on the NP of the legal resolution of the full- 
erew-repeal issues which would be applicable generally to 
the other carriers in Washington and Oregon,’’ and other 
assertions in his affidavits (A 63-66, 131-138) to the same 
effect. The earrier’s Assistant Vice President—Labor Re- 
lations and its Director of Labor Relations—Operations 
executed affidavits (A 76-90, 121-124, 172-186) in which they 
specifically denied those assertions (A 84, 121-122), and ex- 
plained Section 15 as follows (A 83-84) : 


“The litigation ‘involving the issues in Award 282’ 
concerned many carriers in addition to the Northern 
Pacific. In addition, the Court of Appeals had upheld 
the validity of N otice No. 1 served by the BLF&E pro- 
posing a new national fireman’s manning agreement, 
and the carriers generally had served counterproposals 
for a new national agreement whereby the use of fire- 
men in freight and yard service would be left to man- 
agerial discretion. ‘The purpose and effect of Section 
15 was to assure that the Memorandum of Agree- 
ment between the Northern Pacific and the BLF&E 
alone would not be used to embarrass the position of 
the carriers or the BLF&E generally in such litigation 
or in the negotiation of a new national manning agree- 
ment.”’ 


If only the conflicting statements in the affidavits concern- 
ing the purpose and intent of Section 15 were before the 
Court, there undoubtedly would be a bona fide dispute over 
the meaning of the Memorandum of Agreement which would 
come within the exclusive primary jurisdiction of a Section 
3 adjustment board to resolve. But there are additional 
circumstances shown by the record which, in our opinion, 
demonstrate that the BLF&E’s version of Section 15 is so 
incredible as not to give rise to a bona fide dispute in that 
regard. 


In the first place, the BLF&H’s version is not compatible 
with the language of Section 15. As the 1967 decision by 
this Court and the briefs filed in connection therewith will 
demonstrate, the ‘‘full crew’’ issue was a comparatively 
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minor aspect of a controversy that encompassed the entire 
range of fireman’s work rules to be applied after the ex- 
piration of Award 282. If the language in Section 15 that 
the Agreement would not ‘‘prejudice the position of any 
party’’ in that litigation was intended to mean that the 
work rules established by the agreement would constitute 
only an interim arrangement pending a final decision in the 
litigation, there is no basis in the language of Section 15 
for limiting that intent to the Oregon and Washington 
“‘full crew’? law situation. All of the work rules held to 
apply following the expiration of the Award and all of the 
carrier’s operations would be encompassed. This would 
mean, among other things, that the two work rules which 
the BLF&E successfully sought to have changed by the 
Memorandum of Agreement—both of which were among 
those which this Court held continued to apply after the 
expiration of the Award—should have gone back into effect 
once this Court’s decision became final. But the BLF&E 
has never suggested that such was intended and the firemen 


employed by the Northern Pacific have continued to enjoy 
the benefits of the more favorable arrangement established 
by that agreement. See A 85-86. 


When the Memorandum of Agreement as a whole is con- 
sidered, the BLF&E’s version of Section 15 becomes even 
more incredible. As it stated in its preamble (A 69), that 
agreement was intended ‘‘to implement the Memorandum 
of Understanding dated January 9, 1968 so as to provide 
uniformity in its administration’’ (emphasis added). The 
Memorandum of Understanding did not make an exception 
for the Oregon and Washington ‘‘full crew”’ situation or 
indicate in any way that the work rules to be established 
were dependent upon the outcome of the litigation on that 
issue, and expressly defined the ‘‘must fill assignments’’ 
on which firemen must be used as the ‘‘passenger and 
hostler’’ assignments (A 67, 82). The Memorandum of 
Agreement also repeatedly defined the ‘‘must fill’? assign- 
ments in the same manner, and there is no suggestion that 
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assignments subject to the Oregon and Washington ‘‘full 
crew’? laws prior to their repeal also would be ‘‘must fill’’ 
assignments if the 1967 decision by this Court became final. 
See A $2, 84-85, 177. Furthermore, as already noted, the 
Agreement expressly cancelled all inconsistent local agree- 
ments—including two that already had modified the Na- 
tional Diesel Agreement in Washington—so as to effectuate 
the purpose that ‘‘this Memorandum of Agreement shall 
be adopted on a system basis without change’’ (emphasis 
added). See p. 50, supra, and A 83, 85, 90, 123-124. 


If any possible doubt remains about the incredible nature 
of the BLF&E’s assertions, that doubt should be removed 
by subsequent developments. The Supreme Court denied 
the petitions for writ of certiorari to review this Court’s 
1967 decision on January 29, 1968 (390 U.S. 923), the very 
day on which the Dieenecetleans of Agreement was executed. 
The work rules established by that Agreement did not be- 
come effective until March 16, 1968, after this Court’s de- 
cision had become final. They were put into effect on that 
date in Oregon and Washington as well as elsewhere with- 
out any protest by the BLF&E until some months later (see 
A180). In the meantime, a February 9, 1968 supplemental 
agreement (A 95) relating to the filing of temporary 
vacancies on ‘must fill’? assignments in a seniority district 
located in Washington, defined such assignments as ‘‘pas- 
senger or hostler’’ assignments and thus recognized that 
such assignments are the only ones on which a fireman must 
be used in Washington as well as elsewhere.** See A 86. 
Furthermore, the March 1, 1968 Compilation of Questions 


39In a February 26, 1968 supplemental agreement (A 96-97), the parties 
took care of the situation created by the fact that Wisconsin had a ‘‘full 
crew’? law that had not been repealed, by authorizing the carrier to require 
the most junior firemen to man assignments on which a fireman was required 
by that law (if not voluntarily filled), similar to the manner in which the 
manning of passenger and hostler assignments is assured by the Memorandum 
of Agreement. No such special arrangement was either made or suggested in 
regard to assignments on which firemen had been required by the Oregon and 
Washington laws prior to their appeal, despite the fact that this Court’s 
1967 decision had become final. See A 87. 
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and Answers included several instances of questions and an- 
swers utilizing operations either wholly or partially in 
Washington as examples of how the Memorandum of Agree- 
ment would be applied in specific cireumstnces, including 
operations on which the use of a fireman was required by 
that state’s ‘‘full crew’’ law prior to its repeal. Although 
the 1967 decision by this Court had become final, there was 
no suggestion that the ‘‘full crew’’ ruling would affect the 
application of the Memorandum of Agreement to those op- 
erations. See A 87-88. Finally, the Memorandum of Agree- 
ment was further supplemented or modified by agreements 
made on October 4, 1968 (A 118), November 1, 1968 (A 
119), November 26, 1968 (A 120) and October 27, 1969 (A 
188-191) which related to operations in Oregon or Wash- 
ington and which recognized the applicability of the Memo- 
randum of Agreement (as so supplemented or modified) in 
those states. See A 88-90, 183-184. Indeed, the last such 
agreement included an explanatory letter (agreed to by 
both sides) which expressly recognized once again that the 
only ‘‘must-fill positions’’ are the ‘‘passenger and hostler’’ 
positions. See A 183. 


In short, the parties have demonstrated by their subse- 
quent actions a common understanding that the work rules 
established by the Memorandum of Agreement were in- 
tended to apply throughout the Northern Pacifie’s entire 
system, including its operations in Oregon and Washington, 
except insofar as modified in specific circumstances by 
supplemental agreements. This practical interpretation by 
the parties is, of course, entitled to great weight. See, e.g., 
Old Colony Trust Co. v. Omaha, 230 U.S. 100, 118 (1913) ; 
Green v. Obergfell, 73 U.S. App. D.C. 298, 121 F.2d 46, 59 
fn. 30 (1941); 4 Williston on Contracts § 623 (3d ed.). 
Since the BLF&EH’s present interpretation is contradicted 
by its own actions as well as by the language of Section 15 
and of the Memorandum of Agreement as a whole, we 
submit that its arguments are too insubstantial to give rise 
to a bona fide dispute about the applicability of the work 
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rules thus established in Oregon and Washington as well 
as throughout the other areas in which the Northern Pacific 
operated. 


Accordingly, we submit that the ruling by the District 
Court in regard to the Northern Pacific’s agreements with 
the BLF&E should be affirmed. But even if the Court 
should have doubts about the correctness of that ruling, it 
could not properly construe those agreements in the manner 
contended for by the BLF&E and should hold that the issue 
is one for a Section 3 adjustment board to decide. 


CONCLUSION 


For the reasons stated above, the Court should affirm the 
order entered below and hold that claims for damages based 
upon any failure of the carriers to use firemen as required 
by the National Diesel Agreement on crews subject to the 
Oregon or Washington ‘‘full crew’’ laws prior to their 
repeal come within the exclusive primary jurisdiction of 
Section 3 adjustment boards, which boards are to decide 
(among other things) any issues as to the measure and 
amount of damages and as to the consequences of a failure 
by the claimants to comply with the claims and grievance 
procedure. 

Respectfully submitted, 


Francis M. SHEA 

Ricuarp T. Conway 
Snea & GARDNER 
734 Fifteenth Street, N. W. 
Washington, D. C. 20005 


James A. Witcox 
1225 Connecticut Ave., N. W. 
Washington, D. C. 20036 


Attorneys for the Carriers (Ap- 
pellees in Nos. 24,521 and 24,523 
and Appellants in Nos. 24,522 and 
24,524) 
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APPENDIX A 


Section 3 of the Railway Labor Act, 44 Stat. 578, as Amended, 
48 Stat. 1189, 80 Stat. 208, 84 Stat. 199, 45 U.S.C. § 153:” 


Secrion 3. First. There is hereby established, a Board 
to be known as the ‘‘National Railroad Adjustment Board”’, 
the members of which shall be selected within thirty days 
after approval of this Act, and it is hereby provided— 


(a) That the said Adjustment Board shall consist of 
thirty-four members, seventeen of whom shall be selected by 
the carriers and seventeen by such labor organizations of 
the employees, national in scope, as have been or may be 
organized in accordance with the provisions of Section 
2 of this Act. 


(b) The carriers, acting each through its board of di- 
rectors or its receiver or receivers, trustee or trustees, or 
through an officer or officers designated for that purpose 
by such board, trustee or trustees, or receiver or receivers, 
shall prescribe the rules under which its representatives 
shall be selected and shall select the representatives of the 
carriers on the Adjustment Board and designate the di- 
vision on which each such representative shall serve, but 
no carrier or system of carriers shall have more than one 
voting representative on any division of the Board. 


(c) Except as provided in the second paragraph of sub- 
section (h) of this section, the national labor organizations, 
as defined in paragraph (a) of this section, acting each 
through the chief executive or other medium designated by 
the organization or association thereof, shall prescribe the 
rules under which the labor members of the Adjustment 
Board shall be selected and shall select such members and 
designate the division on which each member shall serve; 
but no labor organization shall have more than one voting 
representative on any division of the Board. 


*45 U.S.C. §153 does not yet reflect a 1970 amendment (P.-L. 91-234, 84 
Stat. 199) to subsections (2), (b), (¢), (h), (k) and (n) of Section 3 First. 
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(d) In case of a permanent or temporary vacancy on the 
Adjustment Board, the vacancy shall be filled by selection 
in the same manner as in the original selection. 


(e) If either the carriers or the labor organizations of 
the employees fail to select and designate representatives 
to the Adjustment Board, as provided in paragraphs (b) 
and (c) of this section, respectively, within sixty days after 
the passage of this Act, in case of any original appoint- 
ment to office of a member of the Adjustment Board, or 
in a case of vacancy in any such office within thirty days 
after such vacaney occurs, the Mediation Board shall 
thereupon directly make the appointment and shall select 
an individual associated in interest with the carriers or 
the group of labor organizations of employees, which- 
ever he is to represent. 


(f) In the event a dispute arises as to the right of any 
national labor organization to participate as per ‘paragraph 
(c) of this section in the selection and designation of the 


labor members of the Adjustment Board, the Secretary 
of Labor shall investigate the claim of such labor organi- 
zation to participate, and if such claim in the judgment of 
the Secretary of Labor has merit, the Secretary shall 
notify the Mediation Board accordingly, and within ten 
days after receipt of such advice the Mediation Board 
shall request those national labor organizations duly quali- 
fied as per paragraph (c) of this section to participate in 
the selection and designation of the labor members of the 
Adjustment Board to select a representative. Such repre- 
sentative, together with a representative likewise desig- 
nated by the claimant, and a third or neutral party desig- 

nated by the Mediation Board, constituting a board of three, 
shall within thirty days after the appointment of the neu- 
tral member investigate the claims of the labor organiza- 
tion desiring participation and decide whether or not it 
was organized in accordance with Section 2 hereof and is 
otherwise properly qualified to participate in the selec- 
tion of the labor members of the Adjustment Board, and the 
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findings of such boards of three shall be final and bind- 


ing. 

(g) Each member of the Adjustment Board shall be com- 
pensated by the party or parties he is to represent. Hach 
third or neutral party selected under the provisions of 
(f) of this section shall receive from the Mediation Board 
such compensation as the Mediation Board may fix, to- 
gether with his necessary traveling expenses and expenses 
actually incurred for subsistence, or per diem allowance 
in lieu thereof, subject to the provisions of law applicable 
thereto, while serving as such third or neutral party. 


(h) The said Adjustment Board shall be composed of 
four divisions, whose proceedings shall be independent of 
one another, and the said divisions as well as the number 
of their members shall be as follows: 


First division: To have jurisdiction over disputes in- 
volving train-and-yard-service employees of carriers; that 
is, engineers, firemen, hostlers, and outside hostler helpers, 
conductors, trainmen, and yard-service employees. This 
division shall consist of eight members, four of whom shall 
be selected and designated by the carriers and four of whom 
shall be selected and designated by the labor organizations, 
national in scope and organized in accordance with section 
2 hereof and which represent employees in engine, train, 
vard, or hostling service: Provided, however, That each 
labor organization shall select and designate two members 
on the First Division and that no labor organization shall 
have more than one vote in any proceedings of the First 
Division or in the adoption of any award with respect to 
any dispute submitted to the First Division: Provided fur- 
ther, however, That the carrier members of the First Divi- 
sion shall cast no more than two votes in any proceedings 
of the division or in the adoption of any award with respect 
to any dispute submitted to the First Division. 


Second division: To have jurisdiction over disputes in- 
volving machinists, boilermakers, blacksmiths, sheetmetal 


60 


workers, electrical workers, carmen, the helpers and ap- 
prentices of all the foregoing, coach cleaners, power-house 
employees, and railroad-shop laborers. This division shall 
consist of ten members, five of whom shall be selected by 
the carriers and five by the national labor organizations 
of the employees. 


Third division: To have jurisdiction over disputes in- 
volving station, tower, and telegraph employees, train dis- 
patchers, maintenance-of-way men, clerical employees, 
freight handlers, express, station, and store employees, sig- 
nalmen, sleeping-car conductors, sleeping-car porters, and 
maids and dining-car employees. This division shall con- 
sist of ten members, five of whom shall be selected by the 
carriers and five by the national labor organizations of 
employees. 


Fourth division: To have jurisdiction over disputes in- 
volving employees of carriers directly or indirectly en- 
gaged in transportation of passengers or property by 
water, and all other employees of carriers over which 
jurisdiction is not given to the first, second, and third 
divisions. This division shall consist of six members, three 
of whom shall be selected by the carriers and three by the 
national labor organizations of the employees. 


(i) The disputes between an employee or group of em- 
ployees and a carrier or carriers growing out of griev- 
ances or out of the interpretation or application of agree- 
ments concerning rates of pay, rules, or working condi- 
tions, including cases pending and unadjusted on the date 
of approval of this Act, shall be handled in the usual man- 
ner up to and including the chief operating officer of the 
carrier designated to handle such dispute; but, failing to 
reach an adjustment in this manner, the disputes may be 
referred by petition of the parties or by either party to the 
appropriate division of the Adjustment Board with a full 
statement of the facts and all supporting data bearing upon 
the disputes. 
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(j) Parties may be heard either in person, by counsel, 
or by other representatives, as they may respectively elect, 
and the several divisions of the Adjustment Board shall 
give due notice of all hearings to the employee or employees 
and the carrier or carriers involved in any disputes sub- 
mitted to them. 


(k) Any division of the Adjustment Board shall have 
authority to empower two or more of its members to con- 
duct hearings and make findings upon disputes, when prop- 
erly submitted, at any place designated by the division: 
Provided, however, That except as provided in paragraph 
(h) of this section, final awards as to any such disputes 
must be made by the entire division as hereinafter provided. 


(1) Upon failure of any division to agree upon an award 
because of a deadlock or inability to secure a majority 
vote of the division members, as provided in paragraph 
(n) of this section, then such division shall forthwith agree 
upon and select a neutral person, to be known as ‘‘referee’’, 


to sit with the division as a member thereof and make an 
award. Should the division fail to agree upon and select 
a referee within ten days of the date of the deadlock or 
inability to secure a majority vote, then the division, or 
any member thereof, or the parties or either party to the 
dispute may certify that fact to the Mediation Board, which 
Board shall, within ten days from the date of receiving 
such certificate, select and name the referee to sit with 
the division as a member thereof and make an award. The 
Mediation Board shall be bound by the same provisions 
in the appointment of these neutral referees as are pro- 
vided elsewhere in this Act for the appointment of ar- 
bitrators and shall fix and pay the compensation of such 
referees. 


(m) The awards of the several divisions of the Adjust- 
ment Board shall be stated in writing. A copy of the 
awards shall be furnished to the respective parties to the 
controversy, and the awards shall be final and binding up- 
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on both parties to the dispute. In case a dispute arises 
involving an interpretation of the award the division of 
the Board upon request of either party shall interpret the 
award in the light of the dispute. 


(n) A majority vote of all members of the division of the 
Adjustment Board eligible to vote shall be competent to 
make an award with respect to any dispute submitted to it. 


(o) In case of an award by any division of the Adjust- 
ment Board in favor of petitioner, the division of the 
Board shall make an order, directed to the carrier, to make 
the award effective and, if the award includes a require- 
ment for the payment of money, to pay to the employee 
the sum to which he is entitled under the award on or be- 
fore a day named. 


In the event any division determines that an award fa- 
vorable to the petitioner should not be made in any dis- 
pute referred to it, the division shall make an order to 
the petitioner stating such determination. 


(p) If a carrier does not comply with an order of a di- 
vision of the Adjustment Board within the time limit in 
such order, the petitioner, or any person for whose bene- 
fit such order was made, may file in the District Court 
of the United States for the district in which he resides 
or in which is located the principal operating office of 
the carrier, or through which the carrier operates, a pe- 
tition setting forth briefly the causes for which he claims 
relief, and the order of the division of the Adjustment 
Board in the premises. Such suit in the District Court 
of the United States shall proceed in all respects as other 
civil suits, except that on the trial of such suit the findings 
and order of the division of the Adjustment Board shall 
be conclusive on the parties,‘ and except that the peti- 
tioner shall not be liable for costs in the district court 
nor for costs at any subsequent stage of the proceedings, 
unless they accrue upon his appeal, and such costs shall 
be paid out of the appropriation for the expenses of the 
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courts of the United States. If the petitioner shall finally 
prevail he shall be allowed a reasonable attorney’s fee, 
to be taxed and collected as a part of the costs of the 
suit. The district courts are empowered, under the rules 
of the court governing actions at law, to make such order 
and enter such judgment, by writ of mandamus or other- 
wise, as may be appropriate to enforce or set aside the 
order of the division of the Adjustment Board: Provided, 
however, That such order may not be set aside except for 
failure of the division to comply with the requirements of 
this Act, for failure of the order to conform, or confine it- 
self, to matters within the scope of the division’s juris- 
diction, or for fraud or corruption by a member of the di- 
vision making the order.‘ 


(q) If any employee or group of employees, or any car- 
rier, is aggrieved by the failure of any division of the Ad- 
justment Board to make an award in a dispute referred to 
it, or is aggrieved by any of the terms of an award or by 
the failure of the division to include certain terms in such 
award, then such employee or group of employees or car- 
rier may file in any United States district court in which 
a petition under paragraph (p) could be filed, a petition 
for review of the division’s order. A copy of the petition 
shall be forthwith transmitted by the clerk of the court 
to the Adjustment Board. The Adjustment Board shall 
file in the court the record of the proceedings on which 
it based its action. The court shall have jurisdiction to 
affirm the order of the division or to set it aside, in whole 
or in part, or it may remand the proceeding to the division 
for such further action as it may direct. On such review, 
the findings and order of the division shall be conclusive 
on the parties, except that the order of the division may 
be set aside, in whole or in part, or remanded to the division, 
for failure of the division to comply with the requirements 
of this Act, for failure of the order to conform, or confine 
itself, to matters within the scope of the division’s juris- 
diction, or for fraud or corruption by a member of the 
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division making the order. The judgment of the court shall 
be subject to review as provided in sections 1291 and 1254 
of title 28, United States Code. 


(r) All actions at law based upon the provisions of this 
section shall be begun within two years from the time the 
cause of action accrues under the award of the division 
of the Adjustment Board, and not after. 


(s) The several divisions of the Adjustment Board shall 
maintain headquarters in Chicago, Illinois, meet regularly, 
and continue in session so long as there is pending before 
the division any matter within its jurisdiction which has 
been submitted for its consideration and which has not 
been disposed of. 


(t) Whenever practicable, the several divisions or sub- 
divisions of the Adjustment Board shall be supplied with 
suitable quarters in any Federal building located at its 
place of meeting. 


(u) The Adjustment Board may, subject to the approval 
of the Mediation Board, employ and fix the compensations 
of such assistants as it deems necessary in carrying on 
its proceedings. The compensation of such employees shall 
be paid by the Mediation Board. 


(v) The Adjustment Board shall meet within forty days 
after the approval of this Act and adopt such rules as it 
deems necessary to control proceedings before the respec- 
tive divisions and not in conflict with the provisions of this 
section. Immediately following the meeting of the entire 
Board and the adoption of such rules, the respective di- 
visions shall meet and organize by the selection of a chair- 
man, a vice chairman, and a secretary. Thereafter each 
division shall annually designate one of its members to act 
as chairman and one of its members to act as vice chair- 
man: Provided, however, That the chairmanship and vice 
chairmanship of any division shall alternate as between 
the groups, so that both the chairmanship and vice chair- 
manship shall be held alternately by a representative of 
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the carriers and a representative of the employees. In case 
of a vacancy, such vacancy shall be filled for the unexpired 
term by the selection of a successor from the same group. 


(w) Each division of the Adjustment Board shall an- 
nually prepare and submit a report of its activities to the 
Mediation Board, and the substance of such report shall 
be included in the annual report of the Mediation Board 
to the Congress of the United States. The reports of each 
division of the Adjustment Board and the annual report 
of the Mediation Board shall state in detail all cases heard, 
all actions taken, the names, salaries, and duties of all 
agencies, employees, and officers receiving compensation 
from the United States under the authority of this Act, 
and an account of all moneys appropriated by Congress 
pursuant to the authority conferred by this Act and dis- 
bursed by such agencies, employees, and officers. 


(x) Any division of the Adjustment Board shall have 
authority, in its discretion, to establish regional adjust- 


ment boards to act in its place and stead for such limited 
period as such division may determine to be necessary. 
Carrier members of such regional boards shall be desig- 
nated in keeping with rules devised for this purpose by 
the carrier members of the Adjustment Board and the 
labor members shall be designated in keeping with rules 
devised for this purpose by the labor members of the Ad- 
justment Board. Any such regional board shall, during 
the time for which it is appointed, have the same authority 
to conduct hearings, make findings upon disputes, and 
adopt the same procedure as the division of the Adjust- 
ment Board appointing it, and its decisions shall be en- 
forceable to the same extent and under the same processes. 
A neutral person, as referee, shall be appointed for serv- 
ice in connection with any such regional adjustment board 
in the same circumstances and manner as provided in para- 
graph (1) hereof, with respect to a division of the Ad- 
justment Board. 
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Second. Nothing in this section shall be construed to 
prevent any individual carrier, system, or group of car- 
riers and any class or classes of its or their employees, 
all acting through their representatives, selected in accord- 
ance with the provisions of this Act, from mutually agree- 
ing to the establishment of system, group, or regional boards 
of adjustment for the purpose of adjusting and deciding dis- 
putes of the character specified in this section. In the 
event that either party to such a system, group, or regional 
board of adjustment is dissatisfied with such arrangement, 
it may upon ninety days’ notice to the other party elect 
to come under the jurisdiction of the Adjustment Board. 


If written request is made upon any individual carrier by 
the representative of any craft or class of employees of 
such carrier for the establishment of a special board of 
adjustment to resolve disputes otherwise referable to the 
Adjustment Board, or any dispute which has been pending 
before the Adjustment Board for twelve months from the 
date the dispute (claim) is received by the Board, or if 
any carrier makes such a request upon any such represen- 
tative, the carrier or the representative upon whom such 
request is made shall join in an agreement establishing 
such a board within thirty days from the date such request 
is made. The cases which may be considered by such board 
shall be defined in the agreement establishing it. Such 
board shall consist of one person designated by the carrier 
and one person designated by the representative of the em- 
ployees. If such carrier or such representative fails to 
agree upon the establishment of such a board as provided 
herein, or to exercise its rights to designate a member of 
the board, the carrier or representative making the request 
for the establishment of the special board may request the 
Mediation Board to designate a member of the special 
board on behalf of the carrier or representative upon 
whom such request was made. Upon receipt of a request 
for such designation the Mediation Board shall promptly 
make such designation and shall select an individual asso- 
ciated in interest with the carrier or representative he 
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is to represent, who, with the member appointed by the 
carrier or representative requesting the establishment of 
the special board, shall constitute the board. Each mem- 
ber of the board shall be compensated by the party he is 
to represent. The members of the board so designated 
shall determine all matters not previously agreed upon by 
the carrier and the representative of the employees with 
respect to the establishment and jurisdiction of the board. 
If they are unable to agree such matters shall be deter- 
mined by a neutral member of the board selected or ap- 
pointed and compensated in the same manner as is here- 
inafter provided with respect to situations where the mem- 
bers of the board are unable to agree upon an award. Such 
neutral member shall cease to be a member of the board 
when he has determined such matters. If with respect to 
any dispute or group of disputes the members of the 
board designated by the carrier and the representative are 
unable to agree upon an award disposing of the dispute 
or group of disputes they shall by mutual agreement select 
a neutral person to be a member of the board for the con- 
sideration and disposition of such dispute or group of 
disputes. In the event the members of the board desig- 
nated by the parties are unable, within ten days after their 
failure to agree upon the award, to agree upon the selec- 
tion of such neutral person, either member of the board 
may request the Mediation Board to appoint such neutral 
person and upon receipt of such request the Mediation 
Board shall promptly make such appointment. The neutral 
person so selected or appointed shall be compensated and 
reimbursed for expenses by the Mediation Board. Any 
two members of the board shall be competent to render an 
award. Such awards shall be final and binding upon both 
parties to the dispute and if in favor of the petitioner, shall 
direct the other party to comply therewith on or before the 
day named. Compliance with such awards shall be enforce- 
able by proceedings in the United States district courts in 
the same manner and subject to the same provisions that 
apply to proceedings for enforcement of compliance with 
awards of the Adjustment Board. 
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APPENDIX B 


Section 17 of the Agreement Made August 11, 1948 Between 
the Carriers Represented by the Eastern, Western and 
Southeastern Carriers’ Conference Committees and Their 
Employees Represented Respectively by the Brotherhood 
of Locomotive Engineers, the Brotherhood of Locomotive 
Firemen and Enginemen and the Switchmen’s Union of 
North America: 


All claims or grievances arising on and after November 
1, 1948 shall be handled as follows: 


(a) All claims or grievances must be presented in writ- 
ing by or on behalf of the employee involved, to the officer 
of the company authorized to receive same, within sixty days 
from the date of the occurrence on which the claim or griev- 
ance is based. Should any such claim or grievance be dis- 
allowed, the carrier shall, within sixty days from the date 
same is filed, notify the employee or his representative of 
the reasons for such disallowance. If not so notified, the 
claim or grievance shall be considered valid and settled 
accordingly, but this shall not be considered as a precedent 
or waiver of the contentions of the carrier as to other similar 
claims or grievances. 


(b) If a disallowed claim or grievance is to be appealed, 
such appeal must be taken within sixty days from receipt of 
notice of disallowance, and the representative of the carrier 
shall be notified of the rejection of his decision. Failing to 
comply with this provision the matter shall be considered 
closed, but this shall not be considered as a precedent or 
waiver of the contentions of the employees as to other simi- 
lar claims or grievances. 


(ec) The procedure outlined in paragraphs (a) and (b) 
shall govern in appeals taken to each succeeding officer. 
Decision by the highest officer designated to handle claims 
and grievances shall be final and binding unless within sixty 
days after written notice of the decision of said officer he is 
notified in writing that his decision is not accepted. All 
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claims or grievances involved in a decision of the highest 
officer shall be barred unless within six months from the 
date of said officer’s decision proceedings are instituted by 
the employee or his duly authorized representative before 
a tribunal having jurisdiction pursuant to law or agreement 
of the claim or grievance involved. It is understood, how- 
ever, that the parties may by agreement in any particular 
case extend the six months period herein referred to. 


(da) All rights of a claimant involved in continuing alleged 
violations of agreement shall, under this rule, be fully pro- 
tected by continuing to file a claim or grievance for each 
occurrence (or tour of duty) up to the time when such claim 
or grievance is disallowed by the first officer of the carrier. 
With respect to claims and grievances involving an em- 
ployee held out of service in discipline cases, the original 
notice of request for reinstatement with pay for time lost 
shall be sufficient. 


(e) This rule recognizes the right of representatives of 
the organizations parties hereto to file and prosecute claims 
and grievances for and on behalf of the employees they 
represent. 


(f) This rule shall not apply to requests for leniency. 


Note: With respect to all claims or grievances which arose 
or arise out of occurrences prior to November 1, 1948, 
such claims or grievances must be made on or before 
April 1, 1949, in the manner provided for in para- 
graph (a) hereof and if not progressed pursuant to 
the provisions of paragraphs (b) and (c¢) of this rule, 
the claims or grievances shall be barred. This pro- 
vision does not apply to claims or grievances already 
barred under existing agreements. 


This rule shall become effective on November 1, 1948, 
except on such roads as may elect to preserve existing rules 
and so notify the Employees’ Committees on or before 
October 1, 1948. 
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In our opening brief we demonstrated (pp. 3-12) that 
during 1967 and 1968 the carriers in Oregon and Wash- 
ington intentionally and directly flaunted the District 
Court’s full crew judgments of May 1966 and May 1968, 
as well as this Court’s full crew rulings of July 31 and 
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September 21, 1967. Those judgments and rulings barred 
the carriers from implementing the job-blanking provisions 
of Award 282 upon post-Award repeal of a state full crew 
law. But after the Oregon and Washington repeals the 
carriers commenced such job eliminations in January of 
1967, and continued in their forbidden conduct until Decem- 
ber of 1968, thereby reaping a multi-million dollar profit 
in payroll savings. 


The Brief for the Carriers (pp. 6-13) makes an artful 
attempt at reconstruction of the events, to support their 
claim (p. 18) that they ‘‘at all times complied with their 
reasonable understanding of the decisions of the courts re- 
garding the ‘full crew’ issue.’? Unfortunately for the car- 
riers, this Court’s full crew holding of July 31, 1967 (and 
September 21, 1967) was quite unambiguous and could not 
have left the slightest doubts concerning their duty—yet 
they defied it until December of 1968.1 Moreover, the 
first Declaratory Judgment issued by the District Court in 
May of 1966, had already clearly rejected their claim that 


they could apply the Award upon repeal of a full crew 
law; yet in January of 1967 after repeals became effective 
in Oregon and Washington the carriers immediately ap- 
plied the Award and ceased to honor the manning require- 
ments of the Diesel Agreement. 


In mitigation of their now concededly unlawful action, 
the carriers suggest (Brief, p. 7) that earlier it had 
“seemed clear to the carriers’? from language em- 
ployed by Judge Holtzoff in May 1966 that in states 


1The carriers’ only uncertainty about this Court’s full crew ruling was 
whether they would ever accept it, not about what it had decided. Thus, 
in a brief they filed here more than a year after this Court’s July 31, 1967 
full crew decision, they quoted it and stated: ‘‘We thoroughly disagree with 
the above-quoted ruling by the Court and, to be candid, we do not understand 
how the Court could have reached the conclusions thus expressed.’’ Brief 
for Appellee Galveston Wharves, in Nos, 20,909 and 20,910, at p. 35. That 
1968 onslaught on this Court’s full crew ruling is commendable for its candor 
when contrasted with the carriers’ present protestations of uncertainty about 
the meaning of the judicial rulings. 
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where full crews laws were repealed after Award ex- 
piration they could commence blanking assignments as 
authorized by the Award. How counsel for the carriers 
can make such a representation to this Court defies under- 
standing. Presumably they read Judge Holtzoff’s Opinion 
of May 9, 1966 and his explanation ‘‘of record’’ prior to 
signing the May 12, 1966 judgment, which are set forth in 
our opening brief (pp. 6-7). There Judge Holtzoff directly 
addressed the carriers’ full crew claim, and ruled that 
“This Court disagrees’’ because the situation in the full 
crew states ‘‘must be deemed frozen as of the close of the 
effective period of the Award.’’? To make the matter abso- 
lutely unmistakable, prior to signing his judgment Judge 
Holtzoff stated: ‘‘I am going to definitely say, and that 
is of record, that paragraphs 4 and 5 [of the judgment] are 
to be interpreted as not permitting railroads to abolish jobs 
under the Award after any Full Crew Law is repealed.”’ 
His emphatic ruling that in a full crew repeal state every 
train ‘‘still has to run with a fireman’’ brooks no debate. We 


simply cannot understand how precisely the opposite con- 
clusion concerning Judge Holtzoff’s ruling ‘“‘seemed clear 
to the carriers.’? Their incredible representation to this 
Court reveals desperation to obscure the deliberate char- 
acter of their defiance of the full crew judgments of the 
District Court. 


As incredible as the carriers’ dismissal of Judge 
Holtzoff’s unequivocal rulings is their effort to explain 
away their one and a half years of continuing violation in 
Oregon and Washington after this Court’s July 31, 1967 full 
crew decision. Concerning their continued violation after 
that ruling, and after its reaffirmation here on September 


2Certainly Judge Holtzoff’s ‘‘attrition’’ references cited by the carriers 
(Brief, pp. 7-8) were addressed only to the carriers’ option in states where 
Award 282 actually went into effect, not in the full crew states. They cannot 
conceivably have been intended to apply where the full crew laws blocked the 
Award, for if the ‘‘attrition’’ principle of abolishing jobs on death or retire- 
ment applied in full crew repeal states the situation there would be identical 
with that in the non-full-crew states and Judge Holtzoff’s rulings on that 
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21, 1967, and after the Supreme Court’s denial of certiorari 
in January of 1968, and after the District Court’s final judg- 
ment of May 29, 1968, the carriers now offer a single excuse 
by way of mitigation (Brief, p. 11): they believed ‘‘the 
sensible course was to maintain the status quo,’’ because 
in October of 1967 a three-judge court held the Arkansas 
full crew law unconstitutional and the matter thereafter was 
before the Supreme Court on appeal. But the carriers never 
sought on this ground to stay the full crew judgments of the 
District Court, nor was this the actual basis of their con- 
tinued defiance after this Court’s full crew rulings in July 
and September of 1967. What they sought at that time 
was to reopen at an administrative level the merits of the 
issue already judicially resolved. On October 23, 1967, 
they submitted the full crew question to the National Medi- 
ation Board with a request that Board 282 be reconvened to 
decide it after this Court had already decided it twice. 
The Mediation Board did in fact reconvene Board 282, 
making clear, however, that the Board should itself deter- 
mine whether it had any competence or jurisdiction. On 
June 29, 1968, Arbitration Board 282 ruled that the full- 
crew issue had been ‘‘finally determined by the courts,”’’ 
and for this and other reasons it would not be ‘‘consistent 
with the intent of Congress ... for us to take jurisdic- 
tion .. .”’ 


Thus, in the first twelve months after this Court’s 
July 1967 ruling during which the carriers continued their 
defiance, it was not a question concerning full crew law 
validity but their belated recourse to administrative pro- 
ceedings on the full crew question already judicially re- 
solved which represented their idle effort toward reprieve. 


issue would be meaningless. When Judge Holtzoff (see 253 F. Supp. at 687) 
expressly rejected the argument by counsel for the carriers ‘‘that after Jan- 
uary 1, 1967 [upon a full crew law repeal] the railroads should be permitted 
to take advantage of the provisions of the Award’’, he was obviously differ- 
entiating the situation in full crew states with repealers from that in states 
where the Award went into effect, 
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Thereafter, their continued violation in hope of a Supreme 
Court invalidation of the full crew laws proved equally 
ephemeral, for in November of 1968 the Supreme Court 
once again upheld their constitutionality (BL EE v. Chi- 
cago R.I. and P.R. Co., 393 U.S. 129). Of course, even 
had the Supreme Court ruled otherwise, res judicata would 
have barred the carriers from their belated effort to avoid 
compliance with this Court’s full crew decision. The car- 
riers were surely not at liberty to split their cause of action, 
unsuccessfully pressing in 1966-1967 their claim that Award 
282 could be activated in Oregon and Washington upon re- 
peal of the full crew laws, and then offering in 1968 as a new 
ground for the same result the argument that the now- 
repealed laws had been unconstitutional.’ Their ‘‘inva- 
lidity”’ afterthought could have availed them nought, and 
hardly serves to mitigate their two year defiance of the 
judicial judgments. 


3 As carly as Cromwell v. County of Sac, 94 U.S. 351, 352 (1877), it was 
ruled that res judicata applies ‘not only as to every matter which was offered 
nnd received to sustain or defcat the claim or demand, but as to any other 
admissible matter which might have been offered for that purpose.’’ To like 
effect are Baltimore Steamship Co, v. Phillips, 274 U.S. 316, 319 (1927); 
Grubb v. Public Utilities Commission, 281 U.S. 470 (1930); Chicot County 
Drainage District v. Baxter, 308 U.S. 371 (1940); Angel v. Bullington, 330 
U.S. 183 (1947). 

It is also clear that the force of the rule cannot be avoided by purporting 
to split a cause of action into separate claims. The rule in Cromwell v. 
County of Sac means ‘‘that if a party splits his cause of action, a judgment 
for or against him can be used as rex judicata to prevent successful litigation 
by him subsequently of the other part or parts of his cause.’? 1A Moore’s 
Federal Practice { 0401 at 4019 (1961 edition). See Magnolia Petroleum 
Co. v. Hunt, 320 U.S. 430, 444-446 (1943); Grubb v. Public Utilities Com- 
mission, supra; Baltimore S.S. Co. v. Phillips, supra; Northern P.R. Co. Vv. 
Slaght, 205 U.S. 122 (1907); Norman Tobacco § Candy Co. v. Gillette Safety 
Razor Co., 295 F, 2d 362 (C.A. 5, 1961); Clark v. United States, 281 F. 2d 
443 (C. Cls., 1960). As Mr. Justice Holmes emphasized in United States v. 
California § Oregon Land Co., 192 U.S. 355, 358 (1904): ‘*. . . the whole 
tendency of our decisions is to require a plaintiff to try his whole cause of 
action and his whole case at one time. He cannot even split up his claim... 
and, a fortiori, he cannot divide the grounds of reeovery.’’ Sce also William- 
son v. Columbia Gas and Electric Corp., 186 F. 2d 464 (C.A. 3, 1950), cert. 
den., 341 U.S, 921. 
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Possibly the following chronology will highlight for this 
Court the deception in the carriers’ claim that they ‘‘at all 
times complied with their reasonable understanding of the 


decisions of the courts .. .’’: 


CHRONOLOGY OF CARRIERS’ 1967-1968 VIOLATION 


Carriers’ Purported Reason 
Period for Not Using Firemen Actual Situation 


January 1967 to November Ambiguity of District Court’s No conceivable ambiguity 
1967 (second rehearing Opinion 
denied by this Court on 
full crew issue) 
' November, 1967—January, Carriers seeking certiorari Secking both certiorari and 
1968 (certiorari denied) administrative review before 
Board 282 


January, 1968—June, 1968 Full crew laws had not Seeking administrative review 
(Board 282 refuses been ‘‘valid’’” before Board 282 
jurisdiction) 

June, 1968—December, 1968 Full crew laws had not Immaterial—issue is res 
(Supreme Court again been ‘‘valid’’ judicata 
upholds full crew laws) 


In sum, the carriers’ representation concerning the rea- 
sonableness of their disregard of the full crew rulings of 
the courts utterly lacks credibility. Until June of 1968, 
when Board 282 refused their thirteenth-hour request 
for reprieve, it was a futile administrative effort in 
which the carriers were occupied to avoid the force of this 
Court’s decision. Thereafter, their pretext for continued 
non-compliance—that the Supreme Court might invalidate 
full crew laws—was equally unavailing in view of the res 
judicata principle, and in any event it ultimately came to 
nought. No more than their contrived doubts about the 
May 1966 rulings against them by Judge Holtzoff is there 
any cogency to the carriers’ proffered explanation of their 
long-continued violation after this Court ruled against 
them.* 


4 Notwithstanding the continuous litigation of the full crew issue in 1966- 
1967, culminating in defeat of the carriers” view and the denial of certiorari, 
they have the temerity to suggest (Brief, p. 9) that ‘‘insofar as the record 
reveals, the BLF&E did not protest the actions of the carriers’? when they 
commenced applying the Award in Oregon and Washington at the beginning 
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In any event, it is conceded that the carriers did 
violate the full crew rulings and judgments in Oregon and 
Washington for two years after January of 1967. See 
Brief for the Carriers, p. 8 (‘‘the carriers operating 
in those states commenced discontinuing the use of fire- 
men’’). See also A. 46-48, and quotations from counsel 
for the carriers in our opening brief at pp. 19-21. Accord- 
ingly, while there is no possible mitigation of their non- 
compliance, even on their self-serving view of the events it 
is undisputed that judicial judgments and legal rights were 
violated. Thus the central question remains whether the 
carriers can be left with the massive fruits of their violation 
while the firemen and their union are denied recompense. 
We demonstrate in the succeeding discussion that the car- 
riers have simply declined to answer our central ‘‘wind- 
fall’’ authorities supporting a class award to the firemen. 
We conclude by showing that the District Court clearly 
has the power to grant monetary relief for violation of its 
judgments, contrary to the carriers’ insistence that Section 
3 board procedures preempt the judicial jurisdiction. 


of 1967. At that time the issue was already pending on their appeal before 
this Court. Surely the BLF&E had no reason to foresee that if the carriers 
lost their full-crew argument here, as they did in July of 1967, they would 
continue in defiance for another year and a half. They pursued that risky 
course only because they had succeeded both in May of 1966 and May of 
1968 in persuading Judge Holtzoff to decline injunctive protection to the 
BLF&E (sce our opening brief, pp. 7-8, 13). 


5 There is no need to reply at length to the carriers’ discussion of the 
Agreement with the Northern Pacific Railway Company—ten pages featur- 
ing name-calling protestations that the BLF&E position is ‘‘perfunctory’’ 
(Carr. Br. 48), ‘‘frivolous’’ (id. at 49), not ‘‘bona fide’’ (id. at 49, 
52, 55), ‘‘ineredible’’ (id. at 54), ‘‘too insubstantial’’ (id. at 55). The 
critical defect in the carriers’ position on this count is that it simply 
obliterates the savings clause which the parties did in fact include in the 
Agreement. Obviously, the parties intended this clause to have genuine, 
practical significance. Morcover, the contemporaneous notes which the BLF&E 
General Chairman took in the course of the negotiations (quoted in our 
original Bricf, pp. 49-50), referred specifically to the full crew matter, and 
realistically accord with this intention of the parties, At war with the parties’ 
intention is the implication in the post litem motam affidavit submitted on 
behalf of the carriers, that the only purpose and effect of the savings clause 
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L THE “WINDFALL” PREDICATE FOR A CLASS AWARD 


It would be bootless for us to repeat here the extensive 
presentation in our opening brief (pp. 18-39) concerning 
the windfall resulting to the carriers from the denial of a 
class award of their wrongful profits. For the carriers’ 
Brief (pp. 39-44) simply declines to meet either the facts 
or the authorities we have set forth. 


Thus they make no denial whatever concerning the ab- 
sence of individual identifiable firemen who could obtain 
recovery before Section 3 boards; nor can they efface the 
millions in wage savings flowing from their massive vio- 
lation. All they assert on that score (Brief, pp. 19, 42) is 
that ‘‘The carriers’ ‘windfall’ is simply not paying compen- 
sation for services which were not rendered and from which, 
accordingly, they did not receive any benefit.”’ Possibly the 
carriers could assert a set-off to reduce their windfall lia- 
bility, representing loss of the firemen services with which 
they unlawfully chose to dispense in Oregon and Washing- 
ton. But it is nevertheless clear that they did realize many 
millions in wage savings in those states, when without fire- 


was to spare the parties from some vague and undefined general embarrass- 
ment with respect to their legal position in this litigation (Carr. Br. 52). This 
approach signifies that the clause had no meaning. 

If the NP Agreement is indeed not to serve as an embarrassment or obstacle 
to the BLF&E in this litigation on the full erew issue, certainly an issue 
clearly and continually in the case, that Agreement can hardly now be em- 
ployed to deny the BLF&E relief to which it would obviously have been 
entitled in the absence of that Agreement. It bears emphasis that the 
carriers, including the Northern Pacific, were simply not complying with the 
judgments of this Court and the District Court and were refusing to obey 
the full crew mandates while they ‘‘spun out [their legal concoctions] ad 
infinitum.’’ Southern Pacific Co. v. Brotherhood of Loc. Fire. § Eng., 129 
U.S.App.D.C. 236, 238, 393 F.2d 345, 347 (1967). In that context, the BLF&E 
and the Northern Pacific entered into the Agreement and other agreements 
to provide for the interim administration of firemen positions, recognizing and 
expressing by the savings clause that the application of their interim arrange- 
ment in Washington and Oregon would be superseded by the ultimate 
acceptance in practice of the decisions which were being made on the full crew 
issue in the Courts. The BLF&E can hardly be penalized for entering into 
such interim arrangements, particularly when its Agreement expressly con- 
tained a savings clause according primacy to the ultimate judicial resolution 
of the issues in litigation. 
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men they operated trains less efficiently with more work 
thrust upon other members of the crew. In short, what- 
ever detriment the carriers suffered in the loss of services 
when they unlawfully dispensed with the use of firemen in 
Oregon and Washington, their resulting monetary windfall 
remains clear and undenied. 


Nor, in our view, is it any answer to the carriers’ wind- 
fall profits from violation that a class award to the firemen 
would benefit employees who were not individually finan- 
cially injured by the carriers’ wrongdoing. In a judicial 
dilemma between enriching cither the wrongdoer or the 
class of persons he has injured the second is surely the 
better course often approved by the Supreme Court (see 
our opening brief, p. 31). But actually it is unrealistic to 
reduce the paramount full-employment rights of an entire 
class of employees to no more than the individual earnings 
of a given member. No single right of the railroad firemen 
has assumed greater importance to them and their union 
in the turmoil of the last decade than their continued right 
(except as modified by Award 282) to fireman manning. 
This is a right which runs directly to the entire class of 
firemen and their union and it is a tangible right. See au- 
thorities cited in our opening brief, p. 38. Thus, in a very 
direct sense the rights of all firemen were violated when 
the carriers commenced application of the Award’s blank- 
ing procedures in Oregon and Washington, and denial of 
that paramount right caused all the firemen, and their union, 
legally cognizable injury. Accordingly, the issue here is 
not whether one party or the other shall have a windfall, 
but whether the wrongdoing carriers shall retain the profits 
of their violation while the class of firemen whom they 
have caused legally cognizable injury shall have nothing. 


On that issue our opening brief (pp. 25-35) exhaustively 
set forth the relevant legal authorities, including numerous 
Supreme Court cases, the analogous ‘‘no profit?’ rule in 
patent infringement, and this Court’s Tiidee Products 
decision. These authorities are not so much as mentioned 
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in the carriers’ Brief.* Instead of meeting our windfall 
contention, they proffer numerous labor relations deci- 
sions which measure employer violations by the wage loss 
of the individual worker. Of course, we do not contest 
the existence of the general principle that in contract 
breach suits the employee is granted his actual losses. 
Our contention is not a denial of that general principle, 
it is the affirmation of the well-established exception 
in windfall situations. The strong policy reasons for the 
windfall exception are emphasized in such decisions, re- 
viewed in our opening brief, as Glus, Southern Pacific Co., 
Hanover Shoe, Storey Parchment, Bigelow, Mishawaka 
Rubber, and other Supreme Court authorities, and in this 
Court’s recent Tiidee Products ruling which the carriers 
meet with eloquent silence. 


6 The carriers’ cavalier disregard of the authorities we have cited is high- 
lighted by their argument concerning the BFL&E’s claim for dues lost when 
the carriers declined in 1967-1968 to hire firemen for ‘‘blanked’’ runs in 
Oregon and Washington. In response, the carriers state (Brief, p. 45) that 
“a new fireman hired by a carrier may join the Brotherhood of Locomotive 
Engineers, for example, rather than the BLF&E ... Hence, it is impossible 
for the BLF&E to establish that if additional firemen had been hired they 
would have joined and paid dues to the BLF&E.’’ This carrier contention 
is a perfect example of the argument squarely rejected by the Supreme 
Court in Storey Parchment and Bigelow (sce our opening brief, p. 29), which 
held that in the award of damages ‘‘The risk of the uncertainty should be 
thrown upon the wrongdoer instead of upon the injured party.’? Moreover, 
it is actually a simple matter to determine from the union membership of 
other firemen on these carriers (or of those ultimately hired in 1969 to 
man the Washington-Oregon jobs) what probabilities attach to the carriers’ 
assertion that some of the men they should have hired in 1967-1968 would 
not have joined the BLF&E. Thus there is no tenable objection to an award 
of dues and fees losses to the BLF&E, which we seck as alternative relief 
if our ‘‘windfall’’ plea should somehow be rejected. 


7It is, however, worthy of note that under the Railway Labor Act the 
general rule is not observed in work assignment grievance cases. That is 
for the good reason that in most work assignment disputes the mal-assigned 
employee does not suffer monctary loss, so that only the grant of what is in 
effect double recovery when he is improperly held off a job serves to deter 
employer violations. The Railway Labor Act decisions so holding are set 
forth at pp. 46-56 of our ‘‘Memorandum in Support of BLF&E’s Motion 
for Accounting and Other Appropriate Relief’’ filed in the District Court 
and included in the record in this Court. Rather than lengthen this presenta- 
tion, we respectfully refer the Court’s attention to those authorities. 
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The windfall principle is certainly applicable here, for un- 
less a class award is granted to the firemen on account of 
the carriers’ flaunting of their rights upheld by this Court’s 
full crew ruling, the carriers simply pocket the millions 
they gained by their violation. The carriers’ calculated 
refusal to recognize our windfall contention or answer our 
leading authorities encourages us to believe that they are 
unanswerable. Thus if the District Court has jurisdiction to 
grant monetary relief, the appropriate relief here is obvi- 
ously the disbursement to the appropriate class of firemen 
of the carriers’ profits from their deliberate violation of 
the jndicial judgments. We proceed to demonstrate that 
nothing in Section 3 of the Railway Labor Act impairs the 
District Court’s ample authority to vindicate its declara- 
tory judgments by granting damages for their violation. 


Il. THE DISTRICT COURT'S JURISDICTION TO AWARD 
REDRESS FOR VIOLATION OF ITS JUDGMENTS 


The Brief for the Carriers (pp. 20 to 39) belabors the 


truism that railway labor contract violations are redress- 
able before Section 3 boards, and insists that individual 
firemen who can prove their injuries must seek recourse 
there. But nowhere does the carriers’ ‘‘minor dispute”’ 
theme meet our three principal contentions bearing on the 
judicial power to award immediate and effective redress 
here: (1) this is not a mere contract enforcement suit but 
a claim for damages based on the carriers’ defiance of 
judicial judgments; (2) here the individual injured per- 
sons are not even identifiable (because of the massive 
nature of the carriers’ violation), so that denial of a class 
award of the carriers’ windfall profits permanently en- 
riches them for their wrongdoing; and (3) in a closely 
analogous context this Court has already held in Southern 
Pacific that Section 3 Adjustment Board proceedings will 
not be required where they would defeat “basic expecta- 
tions of justice by mandating a futile or unduly protracted 
procedure’’ constituting ‘‘a long cireuit by-passing the 
practical and the just.”’ 
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These multiple predicates of our plea for judicial award 
of damages are not merely evaded by the carriers’ exten- 
sive ‘‘minor dispute’? argument; they are never even men- 
tioned. Whereas we have stressed (Brief, pp. 40-42) the 
manifest authority of the District Court to give compensa- 
tion for violation of its declaratory judgments, the carriers 
blithely argue their jurisdictional objection as if this were 
a mere contract enforcement proceeding. Moreover, we 
(Brief, pp. 19-24) demonstrated in detail from their own 
judicial confessions that there are substantially no firemen 
who could demonstrate their individual earnings losses from 
the carriers’ violations (because of the massive manner in 
which they were consummated) ; but that crucial fact is no- 
where noted by the carriers, who repeatedly proffer the 
Section 3 option of individual grievance although there 
are substantially no individuals here who could exercise it. 
Finally, perhaps most significant is the absence of any re- 
sponse or reference by the carriers to this Court’s opinion 
in Southern Pacific, which is directly in point and was re- 
peatedly cited and quoted in our Brief (at pp. 23, 26, 41, 
42, 45 and 48). That case makes clear that a railway labor 
controversy once before the District Court on initial appli- 
cation by a carrier, continues within the Court’s jurisdic- 
tion for award of damages if the carrier violates the judg- 
ment, even though the violation is also a breach of its con- 
tract duties otherwise redressable before Section 3 boards. 


Instead of meeting our three central jurisdictional con- 
tentions the carriers redundantly urge the necessity for 
“‘minor dispute’? contract construction proceedings, yet 
they do not suggest what contract construction dispute 
could possibly be presented here. Nor do they deny that 
this Court long ago finally adjudicated the carriers’ con- 
tinuing obligation of manning in full crew repeal states. 
Surely the fact that here the only substantive issue has 
already been resolved by this Court makes any Adjust- 
ment Board proceeding quite unnecessary. The fact that 
here there is no contract interpretation question even faint- 
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ly suggested, makes relegation of the matter to the ‘‘minor 
dispute’? procedure quite arbitrary. And the absence of 
identifiable individual firemen to make Section 3 claims— 
so that the only means of redress is a class award of the 
carriers’ profits—makes recourse to individual claims pro- 
ceedings futile, and the resulting windfall to the carriers 
quite unjust. We do not believe this Court can uphold the 
carriers’ objection to the exercise of judicial authority 
when that objection is so clearly unreasonable, arbitrary, 
and unjust. Accordingly, we examine only briefly the car- 
riers’ “‘minor dispute’? contention, confident that there is 
no jurisdictional obstacle to the relief we seek, 


The carriers’ jurisdictional objection is succinctly stated 
in their Brief (p. 20). They assert that ‘‘claims for com- 
pensation based upon violation of collective bargaining 
agreements in the railroad industry”’ fall within the exclu- 
sive jurisdiction of boards under Section 3 of the Railway 
Labor Act, and are thus reviewable in the courts only upon 
appeal. They repeatedly refer (Brief, pp. 23, 26) to cases 


‘Chased upon ... alleged violations of collective bargaining 
agreements’’ and to the exclusive jurisdiction of Section 
3 boards over ‘‘minor disputes’’. 


We may concede the carriers’ ‘‘minor dispute”’ formu- 
lation and authorities, for they simply do not reach this 
case. Here the pending application for relief is not ““based 
upon alleged violations of collective bargaining agree- 
ments’’, but upon the carriers’ conceded violation of the rul- 
ings of this Court and the District Court that they were 
not entitled to implement Award 282 upon the repeal of a 
state full crew law. The claim here is predicated not upon 
violation of a contract but of a judicial judgment—a viola- 
tion not merely alleged but fully conceded—and it pre- 
sents no possible contract construction question. Accord- 
ingly this is not a case involving any contract interpreta- 
tion problem within the general province of Section 3 
boards, and surely the District Court can proceed to vindi- 
cate its declaratory judgments by granting compensation 
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for their violation. See authorities cited at pp. 4041 of 
our original brief.® 


That would be so, even if we were to assume, contrary 
to fact, that there is some contract construction question 
presented. The District Court is not ousted by Section 3 
of its authority to grant damages for violation of its judg- 
ment. This Court so held in Southern Pacific Co. v. 
Brotherhood of Locomotive Firemen and Enginemen, 129 
U.S. App. D.C. 236, 393 F. 2d 345 (1967). There Judge 
Holtzoff had granted cross-relief to the union requiring 
obedience by the carrier to Award 282. When the union 
sought judicial redress on behalf of the employees for viola- 
tion of that judgment, the railroad challenged the jurisdic- 
tion of the Court to grant damages on the ground (393 F. 2d 
at p. 346) that ‘‘claims of alleged violations of the Award 
must be processed pursuant to the procedures of Section 3 
...?? In rejecting that contention, this Court (at p. 347) 
held that ‘‘Even assuming ... that the carriers are right 
that these claims are minor disputes for which the contract 


provided a usual procedure within Section 3 of the Railway 
Labor Act, the District Court did not abuse its discretion 
in establishing a condition that employees injured by mis- 
application of the Award have available a judicial remedy 
and do not have to wait years for Adjustment Board vindi- 


cation...’’ 


$Of course, the carriers’ citation (Brief, p. 23) of cases that preclude 
declaratory judgment suits brought in the first instance for construction of 
railroad contracts is no response to the present application, which is based 
on violation of declaratory judgments issued on the carriers’ own initial 
application for judicial resolution of the Oregon-Washington full crew issue. 

Equally groundless is their contention (Brief, pp. 30-31) that this Court’s 
decision in Galveston Wharves (Nos, 20,909 and 20,910) supports absence 
here of District Court jurisdiction. There, in relegating future ‘‘ grievances 
of individual employees or disputes concerning specific cases’? to the Adjust- 
ment Board, the District Court did not deny its own jurisdiction, which it 
actually exercised to resolve the underlying controversy in the case. So 
did this Court on the appeal, and it nowhere implied lack of authority over 
individual claims arising from violation of the underlying rulings in this 
litigation. 
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Southern Pacific clearly upholds the judicial jurisdiction 
the carriers attack here, and their attempted distinction 
of that case is specious. They assert (Brief, p. 34) that 
it ‘‘concerned the application of the claims and grievance 
procedure to claims based upon direct violations of Award 
282 during the period of the Award, and does not extend to 
claims based upon violations of collective bargining agree- 
ments or arising after expiration of the Award.’’® But the 
carriers’ suggestion that Southern Pacific is inapplicable 
to a dispute over a collective bargaining agreement is 
incredible, for a ‘‘minor dispute’? precedent was the very 
premise of this Court’s Southern Pacific opinion. That 
opinion (p. 347) relied squarely upon Locomotive Engi- 
neers v. Missouri, Kansas, Texas R. Co., 363 U.S. 528 
(1960), characterized by this Court as a case involving ‘‘an 
injunction to prevent a strike over a ‘minor dispute’ ”’ 
wherein the Supreme Court had granted a reciprocal in- 
junction barring the carrier from implementing its view 
of the contract. Since this Court’s Southern Pacific ruling 
was expressly rested on a ‘‘minor dispute’’ contract prece- 
dent, it can hardly be inapplicable to a case where a court 
prescribes a duty whose violation is also a breach of a 
contract. 


Moreover, Southern Pacific is only one illustration of 
the general principle that, if necessary to the exercise of 
its authority in a case or controversy, an adjudicatory 
forum will resolve substantive legal issues normally com- 


9They fail to mention that they placed the same contention before this 
Court in Southern Pacific in a Motion for Rehearing on the ground that the 
initial decision was inconsistent with its May 12 and July 31, 1967 decisions 
in the Bangor g Aroostook case. In response (393 F.2d at 347), this Court 
expressly recognized that ‘‘the Bangor g Aroostook litigation was concerned 
with the period following the expiration of Award 282’’; and went on to 
hold that courts would nevertheless have jurisdiction to award relief for the 
purpose of achieving a just and expeditious result. It bears reiteration that 
this Court assumed and held in Southern Pacific that ‘<The railroads, like the 
unions, are subject to the Court’s power to enforce its own decrees.’’ This 
Court vindicated that principle in Southern Pacific in the specific light of the 
very litigation and decisions presentely at bar. 
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mitted to another body for resolution. While the car- 
riers never deign to face up to that principle, it is 
time-honored and is fully applicable in federal labor 
relations under the NLRA decisions. There it is the 
courts which have jurisdiction to construe and enforce 
contracts (under Section 301) and the Labor Board which 
enforces substantive statutory norms (under Section 8). 
Yet it is now clear, on the one hand, that if necessary 
to resolve an unfair labor practice case before it the Labor 
Board has the authority to construe the contract and, on 
the other hand, that the federal court has the authority to 
determine a substantive Section § unfair labor practice 
issue when necessary for resolution of a contract en- 
forcement action pending before it. The first proposi- 
tion was explicitly confirmed and applied in Labor Board 
y. C. & C. Plywood Corp., 385 U.S. 421, 428-430 (1967), 
upholding the Board’s construction of ‘‘a labor agree- 
ment to decide this unfair labor practice case.’’*° The 


10 “Tt [the Board] has done no more than merely enforce a statutory right 
which Congress considered necessary to allow labor and management to get 
on with the process of reaching fair terms and conditions of employment— 
‘to provide a means by which agreement may be reached.’ The Board's 
{econtract] interpretation went only so far as was necessary to determine 
that the union did not agree to give up these statutory safeguards, Thus, 
the Board, in necessarily construing a labor agreement to decide this unfair 
labor practice case, has not exceeded the jurisdiction laid out for it by 
Congress. 

‘¢This conclusion is reinforeed by previous judicial recognition that a 
contractual defense does not divest the Labor Board of jurisdiction, For 
example, in Mastro Plastics Corp. v. National Labor Relations Board, 350 
U.S. 270, the legality of an employer’s refusal to reinstate strikers was based 
upon the Board’s construction of a ‘no strike’ clause in the Inbor agree- 
ment, which the employer contended allowed it to refuse to take back workers 
who had walked out in protest over its unfair labor practice. The strikers 
applied to the Boxrd for reinstatement and back pay. In giving the requested 
relief, the Board was forced to construe the scope of the ‘no strike’ clause. 
This Court, in affirming, stressed that the whole case turned ‘upon the 
proper interpretation of the particular contract .. .”? 350 U.S. at 279. 
Thus, Mastro Plastics stands squarely against the respondent’s theory as to 
the Board’s lack of power in the present case. 

“<If the Board in a case like this had no jurisdiction to consider a collec- 
tive agreement prior to an authoritative construction by the courts, labor 
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second proposition, initially approved in Smith v. Evening 
News Assn., 371 U.S. 195 (1964), was most recently reaf- 
firmed in Vaca v. Sipes, 386 U.S. 171, 186 (1967), which em- 
phasized that judicial jurisdiction in a contract suit is not 
“destroyed by the fact that the employee as part and par- 
cel of his Section 301 action, finds it necessary to prove an 
unfair labor practice...” 


In sum, it is clear that in the resolution of a case or con- 
troversy properly before an adjudicatory body, necessity 
is the mother of jurisdiction; thus, if to award damages 
for violation of its declaratory judgments in this case it 
were somehow necessary for the District Court to construe 
the National Diesel Agreement that would impose no juris- 
dictional obstacle whatever. But actually, as we have made 
clear and the carriers do not at all refute, there is no dis- 
pute here about the meaning of the Diesel Agreement. 
We believe it charitable under these circumstances to de- 
scribe their jurisdictional objection as bizarre, and to note 
that it was not jurisdiction but mistaken fears of judicial 
inconvenience which motivated Judges Holtzoff and Cor- 
coran to refuse compensatory relief. See our opening 
brief, pp. 47-48. The dispute which was and is here 
arose not from any issue concerning the meaning of the 
contract, but from the carriers’ own contention that upon 
a state’s repeal of its full crew law the Diesel Agree- 
ment is superseded by Award 282. The carriers having 
lost in their effort to vindicate that position, the only 
question now is whether they can avoid judicial restitution 


organizations would face inordinate delays in obtaining vindieation of their 
statutory rights, Where, as here, the parties have not provided for arbitration, 
the union would have to institute a court action to determine the applicability 
of the premium pay provision of the collective bargaining agreement. If it 
suceceded in court, the union would then have to go back to the Labor Board 
to begin an unfair labor practice proceeding, It is not unlikely that this 
would add years to the already lengthy period required to gain relief from 
the Board. Congress cannot have intended to place such obstacles in the 
way of the Board’s effective enforcement of statutory duties. For in the 
labor field, as in few others, time is crucially important in obtaining relief.’’ 
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and damages for their wholesale violation of this Court’s 
and the District Court’s full crew rulings.” 


Nor can the carriers succeed with their objection by cast- 
ing it in alternative form (Brief, pp. 36-39) as an ‘“exhaus- 
tion-of-administrative-remedies’? argument. As the Su- 
preme Court has recently reminded in Labor Board v. 
Marine Workers. 391 U.S. 418 (1968), exhaustion is a dis- 
eretionary judicial rule and a court may “consider whether 
a particular procedure was ‘reasonable’ and entertain the 
complaint even though those procedures had not been ‘ex- 
hausted’.”? The Court pointed to Congressional recognition 
of “court decisions of many years standing which re- 
quire, or do not require, the exhaustion of . . . remedies 
prior to court intervention depending upon the reasonable- 
ness of such requirements in terms of the facts and cireum- 
stances of a particular case.’? See also Ryan v. IBEW, 
361 F. 2d 942, 945 (C.A. 7, 1966). It is that principle of 
diseretion which this Court applied in rejecting the car- 
riers’ identical exhaustion objection in Southern Pacific 
Co. v. Brotherhood of Locomotive Firemen and Enginemen, 
129 U.S. App. D.C. 236, 393 F. 2d 345, 348 (1967) : 


‘Furthermore, there is sound equitable basis for 
omitting the claims-and-grievance procedure estab- 


11 The carriers’ objection that the BLF&E’s moving paper in this proceed- 
ing sounded in ‘‘accounting’’ rather than «‘diseovery’’ (pp. 46-47) appears 
to have little practical content at the present time. The information called 
for—ascertaining the total amount of windfall obtained by the czrriers 
which should be paid to the BLF&E if it is successful on this appeal, the 
numbers of firemen who would have been employed to enable recovery by 
the BLF&E of membership ducs and initiation fees, and the specification of 
runs involving individual firemen who were disadvantaged (who appear to 
be few or perhaps even none in number—is readily available to the carriers, 
judging from their affidavits. Assuming that the carriers will not make 
pertinent disclosures voluntarily and by some mutually agreeable procedure, 
this proceeding would gain just and final disposition most directly and 
expeditiously by directing compliance with the BLF&E Motion already filed, 
rather than, as the carriers appear to prefer, requiring the BLF&E to 
embark upon the formalities of discovery. Any new route provides too 
formidable a temptation to the carriers to engage in further technicalities 
and delays. 
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lished in 1948 and 1949 agreements, even assuming its 
applicability. Concepts of exhaustion of remedies will 
not be pursued with remorseless logic, at least in situ- 
ations not fairly contemplated when the remedies were 
established, when the consequence would contravene 
basie expectations of justice by mandating a futile or 
unduly protracted procedure .. . 

‘In this case the carriers are in effect urging that 
issues fully considered at pertinent top levels of man- 
agement and labor are subject to an objection for 
failure to pursue remedies provided at lower levels 
even though the obvious purpose of those remedies was 
to winnow out the issues that need not come to the 
top. Exhaustion under such circumstances would be a 
long circuit bypassing the practical and the just.”’’ 


Just as in Southern Pacific, the carriers are urging here 
that a multitude of individual time claims should have been 
filed, in 1967-1968, to protest their application of Award 
282 in Oregon and Washington. Since the issue of their 
right to do so had already been resolved by the District 
Court in 1966 and by this Court in July of 1967, surely so 
duplicatory and futile a procedure would have been un- 
reasonable. Individual grievance claims serve two pur- 
poses: to give the opposing party notice of a dispute and 
to provide a procedure for its resolution. The carriers 
clearly had notice of the dispute, for they themselves put 
it before the District Court in this litigation early in 1966. 
The procedure for resolution was equally provided by the 
judicial forum, wherein the carriers’ position was repeat- 
edly and finally rejected. As this Court noted in South- 
ern Pacific, individual grievance procedures are created 
‘to winnow out the issues that need not come to the top.’ 
By the end of 1967 the issue concerning the carriers’ right 
to blank runs in Oregon and Washington had gone all the 
way to the top, on an unsuccessful carrier petition for 
certiorari against this Court’s full crew ruling. 


It was the carriers who determined, when they injected 
the issue before the District Court in 1966, that the full 
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erew question was more appropriate for the courts than 
the Adjustment Board. Had individual firemen com- 
menced in 1967 to pursue the same issue by time claims 
culminating in proceedings before Section 3 boards, the 
carriers would doubtless have opposed on the logical 
ground that the issue was already before the courts in the 
District of Columbia, whose rulings would take precedence 
over any board decisions on the same question. In short, 
the carriers’ suggestion that individual firemen in Oregon 
and Washington should have invoked the grievance-arbi- 
tration process is fully negated by their own implemented 
determination that the issue was more appropriate for 
resolution by the courts. Under these circumstances it 
would be the height of unreason and injustice for the car- 
riers now to succeed in their insistence on the grievance- 
arbitration process they themselves by-passed. And since 
the massive nature of the carriers’ violation makes identi- 
fication of the individual injured persons impossible, their 
exhaustion objection is simply another pretext for retention 


of the millions they saved in Oregon and Washington by 
defiance of the judicial rulings. 


CONCLUSION 


In our view the record compels recognition that the car- 
riers deliberately flaunted the full crew rulings of the Dis- 
trict Court and this Court for two full years. The carriers 
suggest that Judge Holtzoff’s ruling was not so clear, and 
that after this Court’s decision went against them they were 
hoping for another year and and a half for a reprieve 
through Supreme Court invalidation of the full crew laws. 
But even if this Court were somehow to accept the carriers’ 
protestations, the least that can be said is that they gambled 
and lost. Having violated the District Court’s judgment 
on a wholesale basis for a two-year period, the carriers 
must now pay the freight. When they chose to flaunt the 
repeated judicial rulings the firemen were injured and the 
carriers were profited. Every precept of due judicial ad- 
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ministration speaks against a result approved by the Dis- 
trict Court, which denies recovery to the firemen and their 
union and leaves the carriers massively enriched by their 
violation. 
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